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-Etna Life Insurance Company, &c., et al., Appellants, 


Robert J. Hoage, Deputy Commissioner, United States 
Employees’ Compensation Commission, &c., eU al. 


Supreme Court of the District of Columbia 
Equity. No. 56729. 


-.Etna Life Insurance Company, a Corporation, and 
George Peterson, Inc., a Corporation, Plaintiffs, 


Robert J. Hoage, Deputy Commissioner, United States 
Employees’ Compensation Commission, District <f>f Co¬ 
lumbia Compensation District, and Erick Erickson, 
Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court cjf the 
District of Columbia, at the City of Washington, iij said 
District, at the times hereinafter mentioned, the following- 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: I 
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1 Bill of Complaint for Mandatory Injunction. 

Filed January 26, 1934. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. Xo. 56729. 

-Etna Life Insurance Company, a Corporation, and 
George Peterson, Inc., a Corporation, Plaintiffs, 


Robert J. Hoage, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of Co¬ 
lumbia Compensation District, and Erick Erickson, 
Defendants. 

To the Honorable the Supreme Court of the District of 
Columbia, holding a Court of Equity: 

The bill of complaint of -.Etna Life Insurance Company, 
a corporation, and George Peterson, Inc., a corporation, 
respectfully shows unto this Honorable Court: 

1. The plaintiff -Etna Life Insurance Company is a cor¬ 
poration organized and existing under the laws of the 
State of Connecticut; is doing business in the District of 
Columbia, and brings this suit in its own right as com¬ 
pensation insurance carrier, as is more fully hereinafter 
set forth. The plaintiff George Peterson, Inc., is a cor¬ 
poration organized and existing under the laws of the 
State of Xew Jersey; is doing business in the District of 
Columbia, and brings this suit in its own right as the em¬ 
ployer of defendant Erick Erickson, as is more fully here¬ 
inafter set forth. 

2. The defendant Robert J. Hoage is a citizen of 
2 the United States; a resident of the District of Co¬ 
lumbia, and is sued in his official capacity as Deputy 
Commissioner for the District of Columbia, United States 
Employees’ Compensation Commission, and is referred to 
hereinafter as the Deputy Commissioner. The defendant 
Erick Erickson is unmarried; a native of Finland; a resi¬ 
dent of the District of Columbia, and is sued as the claim¬ 
ant to whom a certain award of compensation was made 
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by said Deputy Commissioner, as is more fully hereinafter 
set forth, and is referred to hereinafter as the claimant. 

3. Heretofore, on and prior to, to wit, December! 5, 1932, 
said claimant was a resident of the City of Washington, 
District of Columbia, and was in the employ of plaintiff 
George Peterson, Inc., an employer conducting a contract¬ 
ing and building business in the District of Columbia and 
carrying on an employment in the District of Columbia. 

4. Pursuant to the provisions of the Act of Congress 
approved May 17, 1928, entitled “An Act To provide com¬ 
pensation for disability or death resulting from injury to 
employees in certain employments in the District of Co¬ 
lumbia, and for other purposes”, commonly known] as the 
Distinct of Columbia Workmen’s Compensation Act, 
amendatory of the Act of Congress approved Mjirch 4, 
1927, entitled: “An Act To provide compensation for dis¬ 
ability or death resulting from injury to employees in 
certain maritime employments, and for other purposes’', 
(44 Stat. at L. 1424, e. 509, as amended 45 Stat. at L. 600, 
e. 612; U. 8. C. A. Tit. 33, Chap. 18, Sec. 901 etjseq.); 
and by reason of its being an employer within the pro¬ 
visions of said Acts of Congress, plaintiff George Peterson, 
Inc., was insured under a policy of compensation! insur¬ 
ance issued by plaintiff ./Etna Life Insurance Cojnpany 

by which said policy it was agreed, among other 
5 things, that plaintiff /Etna Life Insurance Company 

would promptly pay to any person entitled thereto 
such compensation as might be lawfully awarded under 
said Acts of Congress for accidental injury or rieatfy aris¬ 
ing out of and in the course of such employment]; said 
policy of compensation insurance was in full forc]e and 
effect on, to wit, said December 5, 1932. 

5. On, to wit, said December 5, 1932, claimant, while per¬ 
forming service for plaintiff George Peterson Inc.! as a 
laborer on the new Department of Justice Building the 
City of Washington, District of Columbia, sustained per¬ 
sonal injury which arose out of and in the course <j)f his 
employment and resulted in disability; due notice oi said 
injury and disability was given to the plaintiffs and to the 
Deputy Commissioner. 

6. On, to wit, December 7, 1932, claimant stopped jwork 
for plaintiff George Peterson, Inc., and thereafter claimed 
to be totally disabled from work. Plaintiffs admittejl lia¬ 
bility for the payment of compensation to claimant for 
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the period of disability due to said injury, which disability 
continued during the period of thirteen and five-sevenths 
weeks from December 7, 1932, to March 13, 1933, and dur¬ 
ing said period said plaintiffs paid compensation to said 
claimant at the rate of nine dollars thirty-three cents 
($9.33) per week, amounting to one hundred twenty-seven 
dollars ninety-five cents ($127.95) and, in addition, fur¬ 
nished to claimant certain medical, surgical and other at¬ 
tendance and treatments, and hospital service, medicine 
and apparatus for said period of disability, being the 
period required by the nature of the injury and the process 
of recoverv. 

7. Shortly prior to said March 13, 1933, upon medical 
re-examination of claimant, it was found that the 
4 symptoms of said injury had disappeared, and the 
disability resulting from said injury had come to an 
end; that the condition of disability then existing, if any, 
was the result of a certain disease from which he then and 
prior thereto was suffering, and to conditions entirely un¬ 
connected with and unrelated to said injury received by 
him December 5, 1932; that claimant was able to return 
to work on March 13, 1933, and to do light work, and on 
said date he was advised to return to such work. On and 
after said March 13, 1933, plaintiffs ceased the payment 
of any compensation to claimant and denied liability for 
the payment of any further compensation to him on ac¬ 
count of disability resulting from said injury, on the ground 
that any disability from which he might be or was suffer¬ 


ing on and subsequent to said March 13, 1933, was not the 
result of the accident or injury suffered by him on Decem¬ 
ber 5, 1932, but was caused by said disease and said con¬ 
ditions entirely unconnected with and unrelated to said 
injury. Plaintiffs duly notified the Deputy Commissioner 
and the claimant that payments of compensation to claim¬ 
ant had ended. 

8. On, to wit, April 7, 1933, claimant filed with the 


Deputy Commissioner his claim for further compensation 
for injury received by him while in the employ of plaintiff 
George Peterson, Inc., alleging that as a result of said in¬ 
jure he had been totally disabled from work since De¬ 
cember 7, 1932. Thereupon plaintiffs notified the Deputy 
Commissioner that liability for further compensation for 
said injury was controverted, and after due notice to all 
parties in interest a hearing was had before the Deputy 
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Commissioner, on May 11, 1933, at which hearing certain 

witnesses were produced by and on behalf of claimant 

and of said plaintiffs, which witnesses testified sub- 

5 stantiallv as follows: 

%> 

Claimant Erick Erickson, thirty-seven years old, testi- 
tied that December 5, 1932, while he was employed by 
George Peterson, Inc., as a laborer on the Department of 
Justice Building, under construction, and while working 
in the cellar of the building loading tile on wheelbarrows 
to be taken up in an elevator, a wheelbarrow loaded with 
floor tile was so placed on the elevator that its handle 
stuck out beyond the edge; when the elevator went up, the 
handle struck the frame at the first floor level, fhcj wheel¬ 
barrow overturned, and the tile fell back into th<j cellar, 
and a piece of it struck claimant on the back as he was 
pulling up another wheelbarrow; he worked a while, went 
to eat, reported the accident to the foreman, and was given 
some light work; then, a little before four o’clock that 
afternoon, he went to the hospital and was given treat¬ 
ment and told to go home; he was dizzy, could jiot see 
well. Next day he worked about an hour and wenjt again 
to the doctor and had a plaster put on his back and some 
strapping; he did not work any more. 

Statement of the accident made shortly thereafter bv 

* 1 %/ 

claimant appears at pages 29 and 30 of transcript of pro¬ 


ceedings of hearing of May 11, 1933, Exhibit “A.’ 


Doctor Riddick treated claimant; he got better during 
the treatment; a cast was put on him, and when that was 
removed a brace was put on; he still wears the brace, every 
day, takes it off some times at night. Doctor Riddick dis¬ 
charged him as able to go back to work March 13, l|933, to 
take light work; claimant says he is not able to do light 


work, because of the brace, he cannot bend over; he Cannot 
get a job; he cannot sleep unless he puts something under 
his stomach, because it pains his back (indicating 
6 the upper lumbar region and down the back to the 
ilium): if he walks hard he has pain; he has not been 
free from pain since the accident; his eyes trouble him 
some; he sweats a great deal, and he is in terrible shajoe, not 
able to do any work just now. He tried to go back to work 
in March when Doctor Riddick told him, and asked for 
a watchman's job, but did not get a job, could not db any¬ 
thing; he went to Xew York, but not to get a job; he|asked 
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tor a transfer to go to New 5 ork and stay with friends, 
and maybe if he got better he conld go to work there. He 
has not done anything since March Id; stays around home 
and walks around the street about an hour and a half, 
comes home and goes to bed: the back condition is about 
the same now as it was March 13. Witness indicates place 
where tile hit ;him, indicating lumbo-sacral area, extending 
down over the back ot each buttock; there was a little 
break oi the skin: the tile did not strike a glancing blow, 
it fell straight down on his back. 

Three months before that injury, claimant had an injury 
while working for Cranford, on pipe, and was off three 
days, had no more trouble after that, only this side. 

John H. Timke, formerly foreman of a job on which 
claimant worked as laborer from Mav to November, 1933, 
testified claimant was a good worker, did heavy work with¬ 
out complaints: the superintendent told witness to get hold 
of claimant; that he was a pretty strong man for any heavy 
work. Claimant did timber work, and carried acetylene 
tanks weighing 150 to 200 pounds. Since the accident, 
claimant has complained of pain in his back and of dis¬ 
comfort in wearing the brace, and difficultv in walking. 

Since about November, witness has known claimant 
7 in a social way, they play pinochle together, he sees 
him once or twice a month, played pinochle with 

him last Saturdav, and about ten davs or two weeks before 

• • 

that: he comes out during the day and they play pinochle; 
witness is not working, has a compressed fracture of the 
vertebra', and is drawing compensation. 

Doctor Arch L. Riddick, Washington. I). (\, attending 
physician, testified he first saw claimant December 9, 1932; 
claimant complained that December 5, 1932, a piece of tile 
or concrete struck him a glancing blow on the back, on 
the lower part of the thoracic and the upper lumbar region; 
examination showed contused lumbar muscles of the back 
with residual symptoms. Report of X-ray examination 
made December 10, 1932, appears on pages 43 and 44 of 
transcript Kxhibit “A”. Claimant complained of no 
low back pain at that time over the sacral, most of the pain 
was confined to the left side, lower thoracic region; the 
X-ray of that region showed an old fracture or a non¬ 
fusion which occurs congenitallv sometimes: it was old, not. 
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of recent origin, showed an irregularity in the transverse 
process of the first lumbar vertebra on the left side; the 
edges are smooth; the bodv of the sacrum is slightlv an- 
terior to the articular surface of the fifth lumbar vertebra; 
it was impossible to say whether this was a congenial de¬ 
fect or the result of injury; witness did not consider it had 
any connection with the injury four or five day3 before. 
Claimant gave history of injury to his back and t|he right 
lower pelvis and right lnp, about three months before, while 
working, keeping him from work about ten days. jWitness 
diagnosed claimant's condition as contused lumbar jmuscles 
of left side, no evidence of fracture to the ribs or recent 
injury to spinal column, and estimated disability at 
8 about three weeks. At first claimant walked upright, 
but there was some soreness of the muscle with limi¬ 
tation of motion; there was just a faint suggestion of a 
brush burn of the skin, at first, where the tile hit. Ijiis con¬ 
dition did not improve under treatment; he was given dia- 
tliermv, baking and massage from Januarv 23 to Februarv 
4, 1933, and was then referred to Doctor Talbot. At that 
time claimant was stooping forward more; the pain had 
changed in position from the upper region; he complained 
of more pain in the sacrum—not sacro-iliac—also in the 
lower lumbar region and the junction of the lumbaif verte¬ 
bra with the sacrum; it continuallv changed. Febrtiarv 1, 
1933, another X-rav examination was made bv Doctor 
Moore and Doctor McPeak; witness had their report, and 
checked claimant to see that there was no chest involvlement, 
on account of the night sweats and sweating. After the 
re-examination, witness felt the symptoms were not blue to 
a single blow on the left side of the lower thoradic and 
upper lumbar regions; he suggested to claimant, 
February 1st, that he try working. 

February 4, 1933, at the hospital, a cast was app 
claimant, from the sacrum up to the arm pits; that gave 
him considerable and almost immediate relief; the cast was 
removed February 27, 1933, and a brace was applied, with 
two steel bands running down each side, fixed at the pelvis, 
with a shoulder brace to hold him in as erect a position 
as he could be held; he continued to complain of pain in his 
back; that pain has not remained at one position, lie has 
varied it at different times to the lower back, the sacrp-iliac 
region, if was shifting pain from one point to anothe 


about 
ied to 
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Witness cannot see that the condition of the left lower 
thoracic and left upper lumbar region has anything 

9 to do with claimant's present generalized condition: 
witness saw the report from the Health Department. 

of New York City, showing a four-plus Wassermann, thinks 
claimant’s shifting pain and general symptoms can be at¬ 
tributed more to that than to a localized injury, that the 
Wassermann, not the injury, is the basis of the present 
symptoms, the symptoms from the injury have disappeared; 
does not think tiie contusion on the back had anvthing to do 
with the present symptoms; the X-ray showed no injury 
deeper than the outward signs of the contusion; contusions 
on lumbar muscles usually do not continue more than two 
or four weeks if there is no complicating agency; syphilis 
is a great mimic of all diseases and conditions, can give 
symptoms of ieverything; from a localized trauma, a bruise 
not complicated by a disease does not move to some other 
part of the body, and give pain in the upper part of the 
back, then the lumbar region and then the sacro-iliac and 
pelvic region, nor cause loss of weight or profuse redden¬ 
ing, general weakness and tiredness with pain in the back; 
many syphilitic conditions do give pain in the back and 
down the legs, all over the body; a man may have a syphi¬ 
litic condition for vears and have no difficultv; witness can- 
not see why a blow on the muscles of the back would affect 
a generalized syphilis of the central nervous system and 
body, any more than lifting heavy weights. Witness can¬ 
not see any connection between the injury and the gen¬ 
eralized symptoms; the condition is not from the result of 
a blow, but a coincident of conditions. A sprain will im¬ 
prove under treatment, it will not go on. If there had been 
an injury, it would have been up in that region (indicating) 
instead of the pain being lower down; witness has never 
seen a migrating pain due to a contusion. The condition 
from which claimant is suffering now is a congenital condi¬ 
tion complicated by syphilis, which is not due to a 

10 localized injury. 


Doctor J. Duerson Stout, Washington, D. C., testified that 
he examined claimant April 27, 1933; his report appears at 
pages 55 to 63 of transcript Exhibit “A”; witness’s opinion 
is that claimant has an orthopedic congenital condition, and 
has syphilis of unknown duration; witness can find no indi¬ 
cation of residual effects from the injury in December; 
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claimant’s condition seems to be, at present, essentially a 
syphilis of the nervous system—very probably h general 
paresis, plus the symptoms of the congenital orthopedic 
condition. Witness found no injury at all to tlije central 
nervous system due to trauma; the history of the injury 
and the residuals of the injury are not consistent ; witness 
does not believe there is any relationship between claim¬ 
ant's present condition and the injury, he thinks another 
condition, syphilis has come in; there is no indication of 
any effect on the present condition or that it has been pre¬ 
cipitated by the other injury, because there are! no neu¬ 
rological findings; if there were a causal relation, there 
should be positive neurological findings, which ivere not 
present; from the report of a four-plus Wassernjann wit¬ 
ness concludes there was an underlying syphilis,| positive 
bv laboratorv tests, in the central nervous system, probablv 
more at the cerebral level and more tending to the paretic 
type, that would account for the variation of histories given 
at different times and for the shifting types of pain, which 
is characteristic of syphilis. There is no evidence of 
traumatic neurosis or conversion hvsteria. The ‘findings 
from the neurological examination were entirely hegative 
for any disease of the spinal cord. 


Doctor Edgar M. McPeak, Washington, D. (\, testified 
that he made an X-rav examination of claimant December 

* i 

9, 19.’*2; that examination of the lower dorsal and! lumbo¬ 
sacral spine showed an irregularity in the trdnsvcrsc 
11 process of the first lumbar vertebra on the left side; 

the edges of this are smooth, and apparently it is a 
fracture which has existed for some time; the body of the 
sacrum is slightly anterior to the articular surface} of the 
fifth lumbar vertebra; it is impossible to say whether this 
is a congenital defect or the result of injury; further]X-rays 
were taken, and on comparing the two, claimant unquestion¬ 
ably has an unused transverse process, congenital, not the 
result of injury at anv time. There are no extra verte- 
br;p there; there is not a complete fusion between the upper 
sacrum segment and the lower sacrum segment, which- 
would be called an extra vertebra; witness thinks it! really 
represents the first sacrum segment. At the timejof the 
first X-ray examination, December 9, a few days affer the 

2—6299u ! 








10 


.etna life ins. co., etc., et al. vs. 


injury, witness saw nothing there that was the result of 
injury. Witness made re-examination February 1, 11).*>:>; 
it showed no change whatever from the first examination; 
if there had been a fracture there would have been change 
in the condition, through healing. 

Doctor John Alan Talbot, Washington, D. C., testified 
that he examined claimant twice, first on January 6, 1938; 
claimant's chief complaint then was pain and stiffness in 
the lower dorsal region; witness examined X-rav reports 
and films, noted nothing that can be attributed to the recent 
injury. Claimant said he was in the World War in the 
Russian Army and bears scars from shrapnel wounds, pos¬ 
sibly injury then caused a fracture of the transverse process 
of the first lumbar vertebra; this was an old condition, not 
of recent origin; Examination January 6, 1933, showed a 
well-muscled man, with back motions slightlv limited in 
forward bending, more of a stiffness; somewhat tender over 
the spines of the dorsal and lumbar vertebra'; no particular 
amount;of involuntary muscle spasm; contour of the 
18 spine is good; some teeth have large cavities, un¬ 
doubtedly infected; claimant undoubtedly suffered 
a direct trauma of the soft parts overlying the lower dorsal 
and upper lumbar vertebrae, without any definite bone in¬ 
jury that can be determined by X-ray; possibly infected 
teeth are prolonging his symptoms; they should be attended 
to at once; another week of physiotherapy and the wearing 

of the belt was indicated, then he should be readv for dutv, 

* • ' 

and should bv all means be encouraged to return to dutv at 

% V.- » 

that time. 

Witness examined claimant again April 28, 1933, and 
reported that examination was essentially negative except 
that claimant voluntarily holds the back stiff when attempts 
are made to have him flex his spine; has rather vague ten¬ 
derness over the spine which is undoubtedly exaggerated; 
no muscle spasm present; with patient in knee-hand posi¬ 
tion, spine shows normal amount of mobility; contour of 
spine is good; witness felt whatever disability claimant 
then had cannot be directly attributed to the injury of De¬ 
cember f), 1932, that the positive Wassermann could well 
be the cause of his prolonged convalescence. Oaimant 
then had normal vision; witness thought the injury should 
have cleared up promptly except for some underlying cause 
such as lues. 
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Witness's opinion is that the results of this trauma have 
practically long since gone; that the injury was probably 
a transitory thing, disabling claimant for a week possibly; 
that the tender spots he complains of, and the voluntary 
muscle spasm, not involuntary, have no bearing at all on 
the injury; that whatever disability he has now is definitely 
due to his general condition; that he should have spine anti- 
luetic treatment; claimant was stiff one time in his 
13 arm, then in his leg; had a very vague tliiiii line of 
symptoms, which do not hold together; thejre is no 
reason for the migrating pains except some underlying con¬ 
dition: his apparent ability to do heavy work before the 
injury and not since is mostly because he has an early 
neuro-syphilis, and if it is not treated he has to resell that 

condition some time in the disease and will be totallv in- 

% 

capacitated; witness thinks this would likely have (*ome on 
irrespective of the injury; never knew of a trauma to 
hasten a thing of this kind; thinks the claimant! by all 
means, should have anti-luetic treatment; thinks that such 
treatment would clear up condition; from an ortjhopedic 
standpoint first thing to do is to see if anti-luetic treatment 
would clear up condition. 

Exhibits attached to said testimonv are as follows: 

Deputy Commissioner’s Exhibit Xo. 1, report of j Doctor 
.Robert F. Sheehan, 53 East 66th Street, New York, of ex¬ 
amination of claimant made March 20, 1933, which report 
stated there was no external evidence of injury referable 
to the accident; gave full report of neurological examina¬ 
tion: stated X-rav examinations indicated fracture of one 

* 

or more of the lumbar vertebnr, no definite signs! of or¬ 
ganic neurologic involvement referable to injuries! to his 
back except alteration of left plantar reflex; diagnosis of 
neuro-syphilis, in no way referable to the alleged condition 
(pages 77-82 Exhibit A); 

Deputy Commissioner’s Exhibit Xo. 2, report of Doctor 
Edward J. Beesting, 17 John Street, Xew York, of radio- 
graphic findings of examination, March 27, 1933, of claim¬ 
ant’s lower dorsal, lumbar vertebrae, and both saci*o-iliac 
joints, showing, among other things, complete sacralization 
of the body and transverse processes of the fifth lumbar 
vertebra, apparent ankylosis of articulation of the right 
side between the bodies of the fourth and fifth lumbar vcr- 
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tebra?, which changes are unquestionably congenital (pages 
83-84 Exhibit “A”); 

14 Deputy Commissioner's Exhibit No. 3, supple¬ 
mentary report of Doctor R. F. Sheehan, March 24, 
1933, enclosing report of four-plus Wassermann reaction 
of claimant, stating that this substantiates diagnosis of 
neuro-syphilis, that claimant’s condition is no doubt de¬ 
mentia paralytica, in no way referable to the alleged acci¬ 
dent (Page 85, Exhibit “A”) ; 

Deputy Commissioner’s Exhibit No. 4, report of John 
Koopman. Serilogist, Assistant Director, Bureau of Labo¬ 
ratories, Division of Diagnosis, Department of Health, 
City of New York, of four-plus Wassermann reaction on 
specimen of blood taken from Claimant (Page 86, Exhibit 
“A”); 

Deputy Commissioner’s Exhibit No. 5, report of Doc¬ 
tors A. B. Moore and Edgar M. McPeak, from offices of 
Doctors Groover, Christie and Merritt, February 1, 1933, 
of X-ray examination of claimant, showing no active dis¬ 
ease of lungs, pleura, heart or great vessels; no definite 
change of dorsal and lumbar spine other than that reported 
at previous examination (Page 87, Exhibit “A”); 

Deputy Commissioner’s Exhibit No. 6, report of Doctor 
Thomas A. Groover, April 4, 1933, of X- ray examination of 
claimant's dorsal and lumbar spine, sacro-iliac region and 
pelvis: shows presence of six lumbar vertebrae instead of 
five: transverse process of first lumbar on left side is rudi¬ 
mentary lumbar rib; sixth lumbar vertebrae sets low down 
between ilia and its transverse processes probably impinge 
(m superior angles of sacrum and possibly on the ilium; 
this type of anatomical development is a potential source 
of pain in the lower back; slight osteoarthritic changes in 
spine: no evidence of bone or joint injury (Page 88, Ex¬ 
hibit “A"). 


15 9. Said testimony adduced at said hearing was 

stenographically reported by the official reporter for 
said United States Compensation Commission, and a tran¬ 
script thereof is hereto attached, marked Exhibit A and 
prayed to be read and considered as a part hereof. 

10. Thereafter, and on, to wit, said May 11, 1933, and 
within twenty days after said hearing was had, said Deputy 
Commissioner, by order, duly rejected said claim, said 
order being in the words and figures following, to wit: 
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“May 11,! 1933. 

Mr. Erick Erickson, j 

621 Eye Street, N. W., | 

Washington, D. C. j 

i 

Dear Sir: 

Reference is made to tlie case of Yourself vs. George 
Peterson, Inc., employer, and the -Etna Life Insurance 
Company, insurance carrier. | 

Tlie medical evidence adduced at the hearing held! before 
me this morning in vour case establishes that vou ilid not 
suffer any disability as a result of your injury of .Decem¬ 
ber 3, 1932, subsequent to March 13, 1933. The medical 

evidence further shows that the disabilitv which vou are 

-1 

suffering at the present time is due to a condition! which 
is entirely unrelated to your injury. 

The records indicate that the insurance company lias 
paid compensation to you on account of disability suffered 
as a result of the injury of December 3, 1932, from Decem¬ 
ber 7, 1932, to and including March 13, 1933, a period of 
13 3/7 weeks, at the rate of $9.33 per week, amounting to 
$127.93. In view of the medical evidence adduced at the 
hearing, it will be impossible for me to order the insur¬ 
ance company to pay you any further compensation 
16 or furnish further medical treatment to vou. 

Very truly yours, > 

R. J. HOAGE,! 

Deputy Commissioner. 

RJH :K. 

(7c to Insurance Carrier. 

Said order of rejection was filed in the office of the 
Deputy Commissioner, and a copy thereof was sent to 
claimant, and to plaintiff -Etna Life Insurance Company, 
insurance carrier, for plaintiff George Peterson, Inc.[, em¬ 
ployer. Upon such tiling of said order rejecting said jplaim 
in the office of the Deputy Commissioner, said ordc|r be¬ 
came and was effective and in full force. Xo injunction 
or other proceedings for the suspension or setting asijle of 
said order were instituted thereafter in the Supreme Court 
of the District of Columbia bv claimant or bv any I one, 
within the limit of time provided by said Acts of Congress, 
and said order, at the expiration of the thirtieth day tljiere- 
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after, as provided by said Acts of Congress, that is to say, 
on, to wit, June 10, 1933, became and was a final order. 

11. Thereafter the Deputy Commissioner, at the request 
of claimant for further consideration of his claim, held a 
further hearing on, to wit, June 23, 1933, at which hear¬ 
ing claimant was present in person and represented by 
attorney, Raymond Gittelman, Esquire. 

At the opening of said hearing, and prior to the intro¬ 
duction of any testimony by claimant, the Deputy Commis¬ 
sioner stated that at the conclusion of the hearing of May 
11, 1933, claimant was dissatisfied with the evidence re¬ 
specting his physical condition, and requested the privilege 
of having a further medical report submitted; that as the 
result of an examination claimant applied for the 
17 right to submit further evidence with respect to his 
claim for compensation: that in view of the findings 
of said examination, it seemed warranted that further tes- 

timonv be taken before a final conclusion was reached in 
» 

reference to the case. 

Thereupon plaintiffs filed a motion alleging that follow¬ 
ing the hearing of May 11, 1933, said Deputy Commissioner 
made an award rejecting the claim of said claimant, and 
moved that anv evidence introduced at said hearing should 
be confined solely to that bearing upon a change in con¬ 
ditions other than those prevailing on May 11, 1933. 

The witnesses produced by claimant at said last-men¬ 
tioned hearing, June 23, 1933, testified substantially as 
follows: 


Doctor Lyle M. Mason, specializing in neurology in¬ 
cluding venereal diseases. Director of 'Venereal Clinic ol 
the District of Columbia, testified that he did not examine 
claimant personally: a Wassermann test made by one of 
the doctors at the Clinic was negative, May 16, 1933; a 
single negative test absolutely does not exclude syphilis. 
Xo other tests were made by witness in claimant's case. 

Doctor Tomas Cajigas, Washington, D. C., testified that 
he examined claimant May 24, 1933, and made a Wasser¬ 
mann test, a Kahn test and a Presumptive Kahn test; the 
results were all negative: witness did not make a spinal 
puncture of claimant. A single negative does not exclude 
svphilis. a negative twice is more evidence, but even then 
cannot absolutelv rule it out; the spinal fluid test is the 
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only certain way, and is done* in cases of doubt; it would 
show hereditary syphilis; hereditary syphilis would con¬ 
tinue in the individual through life. On the record of a 
four-plus Wassermann test March ‘20, 1933, the 

18 negative Kahn and Wassennann tests majde here 
are rather unusual, unless the patient h^d been 

treated. A\ itness thinks, with the Kahn and Presumptive 
Kahn and Wassermann tests negative, a spinal puncture 
should he done. Xeuro-syphilis is a syphilitic involvement 
of the brain or spinal cord; in the beginning the {patient 
sometimes has a characteristic feeling of unusual well¬ 
being; as the disease progresses, if in the cord, there de¬ 
velops difficulty in walking; if in the brain, mental ab¬ 
normalities develop, or typical insanity; that may be the 
result of hereditary syphilis, it may take place in children 
of four or live years, or not appear until forty or fiftjy. 

i 

Doctor Oscar B. Hunter, Washington, 1). 0., testified that 
he examined claimant June 16, 1933; he made Wasser¬ 
mann and Kahn tests on claimant’s blood, and a complete 
examination of the spinal fluid; the blood showed negative 
Wassermann and acetone insoluble antigen negative; the 
Wassermann and the Kahn were both negative, tliei Kahn 
precipitation test was negative; the Kahn Presumptive test 
showed a two-plus reaction; spinal fluid examination 
showed a four-plus reaction in both Wassermanns, four-plus 
reaction in Kahn routine test and four-plus reaction in the 
Kahn Presumptive test; the cell count was 44 on the spinal 
fluid; globulin reaction was positive, and the Lang colloidal 
gold reaction showed a curve of 4, 5, 5, 5, 5, 4, 3, 2, (j), 0, 0, 
which indicated the modified or a typical paretic type of 
manifestation. Witness can not say positively whether 
claimant personally contracted syphilis or whether it is 
hereditary in nature; it is not unusual in late or long-stand¬ 
ing cases for the blood to be negative or weakly positive, as 
in this case, and the spinal fluid definitely positive. 

19 Witness did not make a complete neurological ex¬ 
amination of claimant, made a casual examination, 

and found there was some early clinical evidence of what 
might be termed paresis, with possibly some beginning sug¬ 
gestion of evidence of locomotor ataxia; the gold reaction 
seems to confirm this. It is difficult to say whether claim¬ 
ant’s disability at present is due solely to the four-plus 
spinal and the other evidences shown by the records, or is 
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the continuation of his original injury which occurred in 
December; of course, primarily the basic condition is the 
infection which he has. 

Thereupon!the Deputy Commissioner stated: 


“I think that question is settled in the hearing previously 
had. I granted this hearing for the purpose of determining 
whether there was a positive or negative test in this case 
and the purpose was to offset, if there was anything to off¬ 
set, the evidence received and accepted as evidence in the 
record previously from the New York reports which labora¬ 
tory findings, according to the New York Clinic substan- 
tinted the diagnosis of neuro-syphilis. I will be glad to 
have Doctor Hunter testify on that, but as to the causal re- 
lation between the condition and the injury, that has been 
cleared up in the record, I think * I went out of 

my jurisdiction, somewhat, I admit, by even granting a con¬ 
tinued hearing, but owing to the fact that the claimant came 
back and told me he found the Wassermann tests to be ab¬ 
solutely negative, I felt possibly the evidence originally was 
not correct and I wanted to give the claimant every oppor¬ 
tunity and right to support his claim.” 


20 Witness further testified that it is possible to bring 
about a negative Wassermann test by treatment; a 
man may have latent syphilis; after treatment a Wasser¬ 
mann may show negative; after a little treatment it may 
be accentuated, and after intensive treatment it becomes 
negative ultimately. 


Erick Erickson, claimant, testified, through an interpre¬ 
ter, that since March 1, 1933, he has been to the doctors he 
was sent to; they are Doctor Hunter, Doctor Cajigas, and 
the doctor from the Clinic; that he has never been treated 
for syphilis, in any form, no medicine has been given him 
since December 5, the time of the injury; he has never been 
treated for venereal disease. 

12. A transcript of said testimony taken at the hearing 
last aforesaid is hereto attached marked Exhibit B and 
prayed to be read and considered as a part hereof. At the 
conclusion of said hearing, the Deputy Commissioner, in re¬ 
sponse to the request by plaintiffs’ representative, Willas 
L. Vermilion, for a ruling upon said motion, made the 
following statement: “Mr. Vermilion, you are right in 
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your motion that my letter of May 11, 1933, was anjaward.” 

13. Thereafter, the Deputy Commissioner held ;ji further 
hearing-, on, to wit, November 29, 1933, at which! hearing- 
claimant was present in person and represented by attor¬ 
ney, Joseph A. Solem, Esquire. 

The Deputy Commissioner, at the opening of the hearing, 
stated claimant was not awarded compensation bejcause of 
the fact, as set forth in a letter of the Deputy Commissioner 
to claimant, dated May 11, 1933, that his apparent disability 
was due to causes unrelated to the injury; this wits based 
upon the fact that the Wassermann tests of- patlio- 
21 logical examinations indicated the man had! a posi¬ 
tive Wassermann and Kahn test and that tjhis con¬ 
dition was the cause of the disability and not tlnj? strain 
that he alleged he suffered from his back; that subsequent 
to the second hearing, claimant went to Gallinger Ilospital 


and took regular antisyphilitic treatment and subsequently 
presented reports indicating that Wassermann and Kahn 
tests were negative, which means that the activity of the 
syphilis had subsided for the time being; that claimant was 
still suffering from the trouble with his back, which, lie al¬ 
leged, precluded him from continuing his usual Employ¬ 
ment; that claimant’s request for a further hearing!, to de¬ 


termine if he had further rights under the Compensation 
Act, was granted, and the purpose of the present Rearing 


was to hear anv testimonv he mav have as to his present 
condition being related or unrelated to the injury sustained 
bv him December 5, 1932. 

Thereupon plaintiffs objected to the jurisdiction of the 
Deputy Commissioner to conduct said hearing, in that the 
award of May 11, 1933, in the form of a letter fr<jnn tin 1 
Deputy Commissioner to the claimant, is a formal award 


and is final, and no steps had been taken under the Act to 
obtain a re-hearing on the ground of change of condition; 
that there is no continuing jurisdiction unless claimant 
takes necessary steps under the Act to secure a re-hparing 
within the period stated in the Act, and that has nojt been 
done in this case; that no matter in what form the (award 
is made it is a determination, and that the case should be 
dismissed on that ground. 

Thereupon, the Deputy Commissioner, before passing 
upon said objections, proceeded to hear the witnessed pre- 
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sented on behalf of claimant, which witness- testified sub¬ 
stantially as follows: 

22 Doctor Russell Fields, Washington, I). C„ special¬ 
izing in dermatology and syphilology, doing syphi¬ 
litic work at Gallinger Hospital, testified that he sees about 
three hundred syphilitic cases a week in the course of his 
profession; a very small percentage are of the paretic 
type: claimant was sent about fifteen weeks ago, by Doc¬ 
tor Mason from the Health Department rliiiio, to the 
Clinic at Gallinger Hospital, to receive special anti-syphi¬ 
litic treatment by tryparsamide, a drug used primarily for 
the treatment of neuro-syphilis, especially paretic; at that 
time, witness knew of the spinal fluid examination reported 
bv Doctor Hunter, June 16, 1933; witness made no spinal 
puncture at that time; he accepted the diagnosis and pro¬ 
ceeded with the treatment, for eight or ten weeks; claim¬ 
ant did not improve so far as the symptoms he complained 
about, the pain in the back; witness referred claimant to 
Doctor Penhallow, and to Doctor Schneider, neurologist; 
claimant was then sent into the hospital for a spinal punc¬ 
ture, Wassermann tests, etc., and routine blood examina¬ 
tion and physiotherapy, baking and massage; October 7, 
1933, another spinal fluid examination, of claimant was 
made at Gallinger Hospital Clinical Laboratory; claimant 
had then been under treatment in the Clinic ten or twelve 
weeks; the examination showed Wassermann negative, 
Kahn test negative, and colloidal gold 1, 1, 1, 1, 1, 1, 0, 0, 
0, 0, indicating marked improvement in his syphilitic con¬ 
dition; at that time these tests as far as we were con¬ 
cerned were absolutely negative; claimant then came back 
to the clinic to continue the treatments. The treatment 
had produced improvement in the findings of the spinal 
fluid, and it was still noticed the patient had his back pain. 

Witness cannot say claimant has paresis; “you have 
enough evidence to say that he has got paresis”; but 
can state that he had an early neurosyphilis, syphilis 

23 of the central nervous system; witness does not feel 
that the pains in the back which claimant alleges he 

suffers are due to syphilis; in treating neurosvphilis with 
tryparsamide:, patients feel better long before the spinal 
i!uid shows improvement, the reverse of the conditions in 
this ease; symptomatically they improve rapidly after 
treatment, and serologically slowly. Doctor Hunter’s re- 
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})ort showed a typical paretic line and positive sph|ial fluid; 
there has been a marked serologic change, and not a marked 
sypmtomatic change as regards patient’s back condition, 
that has remained about stationary during all tl]io treat¬ 
ments; witness does not think further anti-neurosyphilitic 
treatment will aid the back condition, thinks the|re is no 
connection between the neuro-syphilitic condition and the 
back condition complained of; he makes this deduction on 
the fact that backache is not a predominating symjptom of 
syphilis, rather than on all the data and spinal flijid tests 
that have been testified to at this hearing; the localized 
back injury in the sacro-iliac region is not a predominating 
manifestation of neuro-svphilis. 

Witness knew of only one injury to claimant’s 
December, 1932, that there was something the mat 
the first and second lumbar vertebrae at that time, hut had 
not known of an injury occurring three months prior to 

December, 1932. Witness would not sav claimant is free 

* 

from neuro-syphilis; he has no symptoms thereof; witness 
assumes claimant has not reached the point where lie could 
be said to be cured; a patient has to be under treatment 
two or three years, the longer treatment continues }hc less 
sure it is the patient has the disease. One colloidal gold 
test cannot brand a man as having paresis. Witness 
examined claimant but felt that a neurologist would 
know more about his condition, hence sent him !to Dr. 

7 j 

Schneider. I 


pack, in 
er with 


24 Witness did not make any of the tests himsjelf, his 

testimonv is based on the laboratorv tests; witness 
* • 

personally made at the beginning of the treatments,, about 
seventeen weeks ago, a very brief personal examination 
of claimant, essentially of his heart to see if he was capable 
of taking intravenous treatment, and examination of his 
blood pressure; frankly, outside of the examination made 
at Gallinger Hospital by other doctors, witness made none, 
his deductions are made on others’ findings; it is the com¬ 
mon practice to accept laboratory findings of doctors or 
technicians. Witness made no examination of claimant’s 
back, claimant was merelv under witness’s care foil* anti¬ 


syphilitic treatment. | 

Doctor Antoine Schneider, Washington, D. C., neurolo¬ 
gist at Gallinger Hospital, testified he first saw claimant 
October 2, 1933, when he was sent to witness bv Doctor 
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Fields; claimant's complaint then was a pain in the back; 
witness examined claimant as thoroughly as he was able 
to do, and found no obvious physical cause for his low- 
back pain, but obtained a history of syphilitic infection; 
witness did not know then that claimant had had a lumbar 


puncture done. The physical examination, history and 
mental examination gave no evidence at all of true paresis; 
claimant absolutely does not have paresis; in his opinion, 
definitely the back condition is not ascribable to neuro¬ 


syphilis. (At this point the Deputy Commissioner said: 
‘‘I think the record this morning is to determine whether 
or not his condition subsequent to the other time is the 
result of this syphilitic condition or the result of the back 
strain.") 

About a week after October 2, 1933, claimant was sent 
to Gallinger Hospital for ten days; serological tests made 
were for all practical purposes absolutely negative. 

Witness made quite a thorough neurological examina¬ 
tion of claimant, who had only the one specific complaint 
of pain in the back, rather low down, approximately 
25 the sapro-iliac region; there was apparently exces¬ 
sive pain on palpation and percussion over the first 
lumbar vertebra as well as over the last lumbar and the 


first sacral, with history of that being a continuing con¬ 
dition from the time of the injury; it is impossible to tell 
from subjective signs how much incapacity there is; from 
a neurological standpoint there was nothing consistent in 
the findings and this pain, no neurological symptoms indi¬ 
cating there was pain from anything that was found. Wit¬ 
ness concluded there very definitely was pain; if there was 
pain, witness would not consider it in relation to the 
syphilitic condition. On manipulation of the spine, witness 
found definite limitation of motion particularly on bending 
forward, claimant got relief by bracing himself backward; 
those are subjective findings, there is no way without a 
definite trauma to determine just how much pain there is 
in a man’s back when he complains of it. 

Claimant told witness of an injury to his back, Decem¬ 
ber, 1932, that while bending over some tile fell from a 
height, on his back, and that following this he had pain 
that had continued to date, and that several months before 
that injury lie had received a blow on one buttock that 
pained him ajday or two. Claimant dated his trouble from 
the injury of December 5, 1932. 
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Witness saw Doctor Hunter’s report of laboratory tests; 

it showed very positive. Witness did not treat (Claimant 

personally, but knew of the treatment with tryparsamide. 

A neurosyphilitic, a man who has a syphilitic affection in 

his central nervous system, may be affected in different 

ways, may not be affected at all, may lose the power 

of his legs and arms, niav <>-0 crazv; in onlv oneitvpe is 
4 7 ^ * * ♦' | » 1 

pain probably there; a syphilitic condition as found 

26 existing in claimant never manifests itself n pain, 
very often it deadens pain. A negative test does not 

necessarily indicate the absence of syphilis; serological, 
mental and physical reactions are grouped togetheij to find 
whether syphilis of the nervous system is present or not. 
Syphilis does cause pain, but never in neurosyphilis. 

Witness saw X-rays of claimant’s lumbar and sacral 
spine, showing parts of some ribs, but is not an X-ray 
specialist. 

Claimant’s pupils certainly indicated a nervous system 

involvement: one was irregular, the other partially so; 

nothing from a neurological standpoint indicated disability 

as the result of the injury to the back; taking into account 

medical treatment witness thinks the difficultv with claim- 

* 

ant’s back is absolutely due to something else than the 

- i 

syphilitic condition; does not think claimant was ^ible to 
resume his usual work at the time of witness’s examina¬ 
tion: that statement is based partially on what claimant 
told witness and on physical examination; witness found 
nothing on physical examination to indicate that claimant 
was disabled: patient complained of pain. 

i 

I 

Doctor Dunlap P. Penhallow, Washington, T). C.j testi¬ 
fied that claimant was referred to him by Doctor Fields for 

* 

examination; July 23, 1933, witness made routine ortho¬ 
pedic examination of claimant’s back and checked up on the 
X-rays; report is set out on pages 55-56-57, Exhibit “C”. 

Claimant gave history of accident December 5, 1932| when 
he was struck on the back, and of subsequent treatment; 
that lie had not worked since the accident, was wearing a 
brace extending the whole length of the back; chief] com¬ 
plaint was pain in the back, inability to lift, and pain‘in his 
hip on exertion. Witness saw X-ray pictured and 

27 report of December 10, 1932, also of January 2, 
1933; found claimant had had anti-syphilitic treat¬ 
ment and had a report of a four-plus Wassermann; lie sent 
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claimant back to Doctor Fields. Witness felt claimant had 
a disability which precluded him from work, with the re¬ 
striction of motion; witness does not know why claimant 
should have had all these things—he has been wearing that 
brace for nearly a year which is a pretty lone* time— 
whether some of this is due to the long fixation of the back 
when the back exercises; witness found no pathology that 
could account for the condition, so far as the lumbar spine 
is concerned; there was evidence, apparently, of an old 
fracture of the transverse process, but usually these heal 
and give rise to very few permanent symptoms, may have 
a little pain in the back following them, but usually there 
is no real functional disability following that even when 
well displaced: there may be some ligamentous tears or 
tears of muscles; a very severe tearing of ligaments and 
muscles would not show in an X-ray, but that is usually 
associated with fracture somewhere, because a wrench is 
apt to break the transverse process, sometimes the spinous 
process; with the compressing type of injury, there are dif¬ 
ferent types of fractures in the vertebra*, and those usually 
show up, but the soft parts alone, no. If there was such 
terrific tearing of muscles and ligaments, the initial symp¬ 
toms would be much greater. 

Erick Erickson, Claimant, is still wearing the brace, has 
worn it every day since the day he got it, in March. At 
the time of the injury, claimant went to George Washing¬ 
ton Hospital, they took an X-ray, put a lamp on his back, 
used electricity and massage, then put him in a cast, which 
was on his back thirty-one days; one day it felt pretty 
28 good but he bent and it started to pain when he bent: 

he felt the pain in the same place as he did before 
he went to the hospital: the brace was put on the day the 
cast was taken off; he cannot walk if he does not wear the 
brace, has pain and cannot walk if he does not wear it. he 
walks three or four blocks and if he has not the brace he 
starts sweating, getting a headache, and it starts to pain 
him all over: he cannot work with the brace on, it extends 
over the shoulders and fits down over the buttocks. Before 
December 5, he never had trouble with his back; in June 
or July he had trouble with his right leg, he did not lose a 
day, a half day he did not work; he had no trouble up to 
December. 
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Claimant indicates the place of the pain which '[troubles 
him now, as the junction of the first lumbar with the sacrum 
and upper dorsal region, and the first lumbar vertebra and 
the sacrum; the pain has been there every day since)? he was 
hurt; when the cast was on it did not hurt. Wliep Doctor 
Riddick took the cast off, he told claimant not tjo bend, 
and he put the brace on; that evening witness tjook the 
brace off, and bent, and it started to pain him and liie could 
not sleep, had to put something under his back to d*et rest. 
Sometimes he sleeps with the brace on; when he tries to 
bend he has to put the brace on; some nights he djoes not 
sleep. j 

lie does not know of an old fracture of the spiije, does 
not know when he got that hurt; he worked hard all jiis life, 
never had an injury to his back or ribs before this time; 
that picture must be a mistake; he was not injured in his 
bones or his back in the War, had a slash in the ribs and 
some small shot. ! 


14. A transcript of said testimony taken at the 
29 hearing last aforesaid is hereto attached, parked 
Exhibit “C” and prayed to be read and considered 
as a part hereof. 

15. Thereafter, on, to wit, December 27, 1933, the lj)eputy 


Commissioner, in said proceedings before him maeje cer¬ 


tain purported Findings of Fact and Award of Combensa 


tion to claimant, a copy of said purported Findings of 
Fact and Award being attached hereto marked Plxhibit 
“D”, and prayed to be read and considered as d part 
hereof. By said purported Findings of Fact the Deputy 
Commissioner determined that claimant, while employed 
by George Peterson, Inc., employer insured by plaintiff 
-Etna Life Insurance Company, on December 5, 1982, in 
the course of his employment sustained injury resulting 
in disability; that claimant was treated by a physician 
representing said employer, and thereafter discharged as 


able to return to light work March 13, 1933; that thb em¬ 


ployer and carrier admitted liability for, and paid,[com¬ 
pensation for the period December 7, 1932, to March 13, 
1933, and denied liability for further compensation op the 
ground that disability subsequent to March 13, 193q. de¬ 
scribed by claimant as pains in the back, was not related 


to the injury of December 5, 1932; that at a 


hearing | May 
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11, 1933, medical evidence purported to show claimant's 
condition was the result of venereal disease and not the 
result of said injury; that claimant furnished no evidence 
at said hearing regarding such alleged venereal condition, 
and opportunity was given him to bring in further medical 
evidence; that the letter of May 11, 1933, was written by 
the Deputy Commissioner to claimant; that because claim¬ 
ant apparently was taken by surprise at said hearing and 
was unaware of said alleged condition, he was permitted to 
bring in evidence at a hearing on June 23, 1933, at which 
pathological findings established he was suffering 
3U from such venereal disease; that he immediately 
began anti-syphilitic treatments, after the comple¬ 
tion of which the tests showed negative, indicating the dis¬ 
ease had become latent, and was not a factor in producing 
pains in the back and causing his disability, and also estab¬ 
lishing that the pains suffered by claimant from the date 
of the injury to the present are due to causes resulting 
from said injury and not from syphilis, and that claimant 
still is suffering from the results of said injury; that while 
the letter of May 11, 1933, was based upon the medical evi¬ 
dence then before the Deputy Commissioner, and the pur¬ 
pose of the letter was to induce claimant to have examina¬ 
tions and, if necessary, medical treatment to cure the 
syphilis, the medical evidence now reveals that claimant's 
condition is entirely the result of his injury, and not of the 
syphilitic infection; that claimant is entitled to compensa¬ 
tion from December 7, 1932, to December 11, 1933, a period 
of fifty-two and six-sevenths (52 6/7) weeks, at nine dol¬ 
lars thirty-three cents ($9.33) per week, amounting to four 
hundred ninety-three dollars and sixteen cents ($493.16), 
and is still suffering temporary total disability as a result 
of said injury, and is entitled to further medical treatment 
as provided in said Act; and the fee of his attorney is ap¬ 
proved in the amount of fifty dollars ($50.00). 


Upon said purported Findings of Fact said Deputy Com¬ 
missioner made a purported Award whereby plaintiffs are 
required to pay said compensation to claimant, less com¬ 
pensation previously paid, leaving a balance of three hun¬ 
dred sixty-five dollars twenty-one cents ($365.21) due and 
payable forthwith, from which shall be paid said attor¬ 
ney’s fee; to continue to pay compensation to claimant at 
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the rate of nine dollars thirty-three cents j ($9.33) 

31 per week, beginning: December 12, 1933, i payable 
every two weeks, until further order of saidj Deputy 

Commissioner, and to provide such further necessary medi¬ 
cal, surgical, hospital and other care and treatment as the 
nature of the injury and the process of recovery may 
require. 

1G. Plaintiffs say, that the aforesaid compensation order, 
dated May 11, 1933, rejecting said claim, which order was 
duly tiled in the office of the Deputy Commissioner and 
copies thereof mailed to plaintiffs and claimant, thereupon 
became and was effective and in force, and that said order, 
upon the expiration of thirty days thereafter, as provided 
by said Act of Congress, became and was a final oijder, no 
injunction or other proceedings for the suspension! or set¬ 
ting aside thereof having been instituted in the Stipreme 
Court of the District of Columbia bv claimant, or bv anv 
one, during said thirty-day period; and that the Deputy 
Commissioner was without jurisdiction thereafter to enter¬ 
tain any further claim of said Erickson for compensation 
for disability because of said injury, or to reopen sa[id case 
or to make any other or further order therein; aijtd that 
said Deputy Commissioner was without jurisdiction to 
review said final order, or to modify it, on the grouilid of a 
change in conditions. 

17. Plaintiffs further say that said purported findings 
of fact and purported award of compensation datjxl De¬ 
cember 27, 1933, are not in accordance with law, aiid are 
not supported by, but are directly contrary to, the evidence 
presented to said Deputy Commissioner at said hearings; 
that said claimant is not lawfully entitled to the award of 
compensation aforesaid, nor to any award under the pro¬ 
visions of said Acts of Congress; that there was before 
said Deputy Commissioner no proof whatsoever 

32 that claimant’s alleged disability on and after 
March 13, 1933, resulted from or had any causal 

relation to the injury sustained by him on December 5, 
1932; but on the contrary, there was before said Dleputy 
Commissioner positive and direct proof that said condition 
of disability, on and after March 13, 1933, was due entirely 
to a certain disease from which said claimant, then and 
prior thereto was suffering, and to conditions entirely un- 
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connected with and unrelated to said injury received by 
him December 5, 1932. 

18. Unless this Honorable Court shall grant an inter¬ 
locutory injunction restraining the defendants and each of 
them from enforcing said payments of compensation given 
under said purported award, dated December 27, 1933, 
plaintiffs will be irreparably damaged: that plaintiffs are 
reliably informed and believe and therefore aver that said 
defendant Erick Erickson owns no property in the District 
of Columbia,! or elsewhere so far as plaintiffs can ascer¬ 
tain: that it would be impossible for plaintiffs to recover 
from said defendant Erick Erickson any payments of com¬ 
pensation made him under said award, should it be found 
by this Honorable Court that said award was improperly 
made. 

Wherefore, the premises considered, plaintiffs pray: 

1. That process may issue out of this Honorable Court 
against the defendants requiring them, and each of them, 
by a day certain to be named therein, to appear herein and 
answer the exigencies of this bill of complaint. 

2. That an injunction pendnite lit( j issue out of this 
Honorable Court, directed to defendants Robert J. Hoage, 
Deputy Commissioner, and Erick Erickson, restraining the 

enforcement of said purported award, dated Decem- 
33 her 27y 1933, entered by said Deputy Commissioner 
against plaintiffs JEtna Life Insurance Company 
and George Peterson, Inc. 

3. That payments of any and all amounts required by 
said purported award be stayed pending final decision of 
this proceeding. 

4. That the proceedings before said Deputy Commis¬ 
sioner be reviewed bv this Honorable Court. 

5. That upon final hearing this Honorable Court may 
enter a mandatory injunction against said Robert J. Hoage, 
Deputy Commissioner, and said Erick Erickson, defendants 
herein, permanently restraining the enforcement of said 
purported award, and requiring said defendant Robert J. 
Hoage, Deputy Commissioner, to vacate and set aside said 
award. 
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6. And for such other and further relief as to tlii'fs Honor¬ 
able Court may seem meet and proper. j 

Ietxa life insurance company, 

By WILLAS L. VERMILION, 

Agent and Adjuster. 
GEORGE PETERSON, INC., j 

J. E. CLAUSEN, j 

General Manager. j 

CHAS. AY. ARTH, ‘ | 

Attorney for Plaintiff's. j 

District of Columbia, ss: j 

Willas L. Vermilion, being first duly sworn upon cjath, de¬ 
poses and says that he is an agent and adjuster of th|e .Etna 
Life Insurance Company, a corporation, one of the plain¬ 
tiffs in the above entitled cause; that he has read tl|ie fore¬ 
going Bill of Complaint by him subscribed, in the name 
and on behalf of ..Etna Life Insurance Company as 

34 aforesaid, and that he knows the contents thereof; 
that the matters and things therein stated upon his 

personal knowledge are true and those therein stated upon 
information and belief he believes to be true. j 

WILL AS L. VERMILION. 

l 

Subscribed and sworn to before me this 25th day of 
January, 1934. 

[notarial seal.] MABEL E. ASHLEY, 

Notary Public, D. C. 

35 Exhibit D. 

United States Employees’ Compensation Commission, 
District of Columbia Compensation District. 1 

Case No. 6040-24. 

In the Matter of the Claim for Compensation under the 
District of Columbia Workmen’s Compensation Act. 

Erick Erickson, Claimant, 
vs. 

George Peterson, Inc., Employer; .Etna Life Insurance 

Company, Insurance Carrier. j 

i 

Compensation Order. 

Award of Compensation. I 

Such investigation in respect to the above-entitled plaim 
having been made as is considered necessary and hearings 
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bavins; been dulv held in conformity with law, the Deputy 
Commissioner makes the following 

Findings of Fact. 

That on the fifth day of December, 1932, the claimant 
above named was in the employ of the employer above 
named, whose address is 508 National Marine Building, 
Washington, District of Columbia; that the employer was 
subject to the provisions of an Act of Congress approved 
May 17, 1928, entitled “An Act to provide compensation 
for disability or death resulting from injury to employees 
in certain employments in the District of Columbia and tor 
other purposes”; that the liability of the employer for the 
payment of compensation under said Act was insured by the 
/Etna Life Insurance Company; that on said date the claim¬ 
ant herein, while in the employ of the employer above 
36 named as a laborer, sustained personal injury which 
arose out of and occurred in the course of his em¬ 
ployment and resulted in his disability; that while the claim¬ 
ant was so employed and engaged in loading wheelbarrows, 
some of which were empty and some of which were loaded 
with hollow tile on a lift, the claimant was in the act of 
moving a wheelbarrow, when the hoist man took up the 
hoist with one wheelbarrow loaded with tile and an empty 
wheelbarrow; that the handle of the loaded wheelbarrow 
was projecting beyond the elevator, and when the load had 
been lifted to about one story above the claimant, the handle 
caught in the frame of the hoist, upsetting the wheelbarrow 
loaded with tile, and some of the tile fell about one story, 
striking the claimant on the back; that the claimant suf¬ 
fered injury to the back and was compelled to seek lighter 

work for the I rest of the dav and was sent home about 4:00 

* 

p. m.; that the claimant was treated by Dr. Arch L. Riddick, 
representing the employer; that Dr. Riddick discharged the 
claimant as able to return to light work on March 13, 1933, 
at which time the claimant was wearing a brace on his back 
and was unable to work; that the employer and insurance 
carrier admitted liability for the payment of compensa¬ 
tion for the period of disability from December 7, 193.?, to 
March 13, 1933, inclusive, a period of 13 5/7 weeks, at $9.33 
per week, amounting to $127.95, and paid this amount with¬ 
out an award; that the employer is entitled to take credit for 
the full amount; that the employer and insurance carrier 
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stopped the payment of compensation on March |3, 1933, 
and denied liability for the payment of further compensa¬ 
tion on the ground that the disability from which thje claim¬ 
ant was suffering subsequent to March 13, 1933, described 
by him as pain in the back, was caused by venereal jdisease, 
and that this condition was unrelated to the injury 
37 suffered by him on December 5, 1932; that a hearing 
was held in the office of the Deputy Commissipner on 
May 11, 1933, at which hearing medical evidence jwas in¬ 
troduced by the insurance company purporting to sh|ow that 
the claimant’s condition was the result of venereal dlisease, 
and that there was no condition present causing disability 
as a result of the injury suffered by the claimant on Decem¬ 
ber 5, 1932: that the claimant having furnished to the 
Deputy Commissioner at the time of the hearing on ^lay 11, 
1933, no evidence with relation to such alleged venereal 


condition, opportunity was given to the claimant to bring 
in further medical evidence; that the claimant was advised 
bv letter on Mav 11, 1933, as follows: i 

“Reference is made to the case of Yourself vs. George 
Peterson, Inc*., employer, and the /Etna Life Insurance 
Company, insurance carrier. 

“The medical evidence adduced at the hearing held be¬ 
fore me this morning in your case establishes thdt you 


u.iury 

The 

which 


i 


y has 
If o red 


did not suffer any disability as a result of your 
of December 5, 1932, subsequent to March 13, 1933.j 
medical evidence further shows that the disability 
you are suffering at the present time is due to a condition 
which is entirelv unrelated to vour injurv. 

“The records indicate that the insurance com pan 
paid compensation to you on account of disability su 
as a result of the injury of December 5, 1932, from Decem¬ 
ber 7. 1932, to and including March 13, 1933, a period of 
13 5/7 weeks, at the rate of $9.33 per week, amountijng to 
$127.95. In view of the medical evidence adduced At the 
hearing, it will be impossible for me to order the insurance 
company to pay you any further compensation or furnish 
further medical treatment to you.” 


After the claimant had secured laboratory examinations 
and made request for further hearing, and owing to the 
fact that the claimant apparently was taken by surprise 
at the original hearing and was unaware of the vcnprcal 
condition and the alleged effects thereof, he was permitted 
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to bring in evidence at a hearing held on June 23, 1933, at 
which hearing the pathological findings established from a 
spinal fluid examination and a presumptive Kahn 
38 test that showed the claimant was suffering from a 
venereal disease; that the claimant immediately 
began antisyphilitic treatment at Gallinger Hospital; that 
after the completion of the treatments the tests showed 
negative, indicating that the venereal disease had become 
latent, and was not a factor in producing pains in 
the back and causing the claimant's disability, and also 
establishing it hat the pains from which the claimant had 
continuously suffered from the date of his injury to the 
present time are due to causes resulting from the injury 
and not the syphilis; that the claimant still is suffering 
from the results of the injury sustained by him on Decem¬ 
ber 5, 1932; that while the letter written on May 11, 1933, 
was based u'pon the medical evidence before the Deputy 
Commissioner at that time, and the purpose of said letter 
was to induce the claimant to have examinations and, if 
necessary, medical treatment to cure the syphilis; that the 
medical evidence now reveals that the claimant's condi¬ 
tion is entirely the result of his injury and not the result 
of the syphilitic infection; that as a result of said injury 
the claimant is entitled to compensation from December 
7, 1932, to find including December 11, 1933, a period of 
32 6/7 weeks, at the rate of $9.33 per week, amounting to 
$493.16; that the claimant still is suffering temporary total 
disabilitv as a result of the injure sustained on December 
:>, 1932; that the claimant is entitled to further medical 
treatment as provided in Section 7 of the Act; that Attor¬ 
ney Joseph A. Solem rendered legal services in behalf of 
the claimant and for such services his fee is approved as 
reasonable in the amount of $50.00. 

Upon the foregoing findings of fact, the Deputy Com¬ 
missioner makes the following 


39 Award. 

That the employer, George Peterson, Inc., and the insur¬ 
ance carrier, CFltna Life Insurance Company, shall pay com¬ 
pensation to the claimant herein from December 7, 1932, 
to and including December 11, 1933, a period of 52 6/7 
weeks, at the rate of $9.33 per week, amounting to $493.16, 
less compensation already paid in the amount of $127.95, 
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leaving a balance of $365.21, which amount is jdue and 
shall be paid forthwith; shall continue to pay compensation 
to the claimant herein at the rate of $9.33 per week, be¬ 
ginning December 12, 1933, payable every two weeks, until 
further order of the Deputy Commissioner; shall pay to 
Attorney Joseph A. Solem for legal services rendered in 
behalf of the claimant the sum of $50.00, which amount 
shall constitute a lien upon and shall be paid out of the 
unpaid installments of compensation to which the Claimant 
is entitled; and shall provide such further necessary medi¬ 
cal, surgical, hospital, and other care and treatment as the 
nature of the injury and the process of recovery may 
require. 

Given under my hand at Washington, D. C., this twenty- 
seventh day of December, 1933. 

(Signed) R. J. HOAGE, | 

Depu tjj Co m m issione /f. 
District of Columbia Compensation District. 


Proof of Service. 


I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by registered mail to the claimant, the 
employer, the insurance carrier, Attorney Joseph A. Solem, 
and Attorney Charles W. Artli, at the last known Address 
of each as follows: 

i 

-40 Name. Address. 

Mr. Erick Erickson.618 Eye Street, N. W., 

Washington, D. C. 

George Peterson, Inc . . 508 National Marine Bldg., 

Washington,! D. C. 

-.Etna Life Insurance Company.339 Investment] 

Building, Washington, D. C. 

Mr. Joseph A. Solem.Carry Building, I 

Washington, D. C. 

Mr. Charles W. Artli.Albee Building, 

Washington, D. C. 

I 

(Signed) R. J. HOAGE, ! 

Deput y C o m m is si one r. 


Mailed December 27, 1933. 
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Motion of Defendants to Dismiss Bill of Complaint. 

Filed February 15, 1934. 


Comes now the defendant, Kobert J. Hoage, deputy com¬ 
missioner, United States Employees’ Compensation Com¬ 
mission, bv his attorneys, and the codefendant, Erick 
Erickson, bv his attorney, and move this Honorable Court 
to dismiss the bill of complaint tiled herein for the follow¬ 
ing reasons: 

1. That the bill of complaint tiled herein does not state 
a cause of action and does not entitle the plaintiffs to any 
relief in law or equity. 

2. That the bill of complaint, with exhibits annexed 
thereto, shows that the deputy commissioner’s letter of 
May 11, 1933, to the codefendant, Erick Erickson, com¬ 
plained of in the bill, was not a final order, nor was it a 
compensation order within the meaning of the compensa¬ 
tion law, nor did it have the effect of a compensation order 
within the meaning of said law, and the deputy commis¬ 
sioner was not, therefore, precluded by reason thereof from 

hearing further testimony relative to employee’s 
41 injury and disability. 

3. That the bill of complaint contemplates that 
this Honorable Court will reweigh the evidence presented 
before the deputy commissioner to determine the pre¬ 
ponderance thereof in its review to ascertain whether the 
compensation order filed December 27, 1933, complained 
of in the bill and annexed thereto as plaintiffs’ exhibit 
ki D” is in accordance with law; that the findings of fact 
in said compensation order are supported by competent 
evidence in the transcripts of testimony made parts of the 
bill as plaintiffs’ exhibits “A”, “B”, and “C” and, there¬ 
fore, under the law, said findings of fact of the deputy 
commissioner in said compensation order should be re¬ 
garded as final and conclusive. 

4. That the compensation order and award complained 
of in the bill are otherwise in accordance with law. 
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5. For such other good and sufficient reasons asj may be 
shown. 

LESLIE C. GARNETT, 

United States Attorne 
JOHN J. WILSON, 

Assistant United States Attorneij, 
Attorneys for Defendant R. J. itoaqe. 
JOSEPH A. SOLEM, 

Attorney for Defendant Erick Erickson. 

j 

42 Memorandum. I 

i 

Filed April 28, 1934. 

******* 

The bill for injunction against the enforcement! of an 
award of the United States Employees’ Compensation 
Commission sets out as grounds for relief sought that—(a) 
the claim on which the award was made had been previ¬ 
ously rejected by the Commission after hearing thereon 
and the Commission was without jurisdiction subsequently 
to make the award; and, (b) the purported findings of fact 
on which the award is based are contrary to the evidence 
presented to the Commissioner and are not supported by 
competent evidence. j 

The defendants have moved to dismiss the bill, j 

The following appears from the bill and exhibits: j 

The defendant Erickson, an employee of George {Peter¬ 
son, Inc., whose liability was insured by the Aetnli Life 
Insurance Company, was injured December 5, 1931. He 
was treated by a physician representing the employer and 
was permitted to return to light work on March 13, 1933. 
Liability for compensation was admitted for the period 
from December 7, 1932, to March 13, 1933, and paidj with¬ 
out. award. ! 

The insurer denied liability for further payment on the 
ground that the subsequent disability of the claimant was 
caused by venereal disease and was unrelated to the injury. 
On the issue thus presented, the claim came on for formal 
hearing on May 11, 1933, at which the insurer offered Imedi- 
cal evidence to show that disability after March 13,11933, 
resulted from the disease and not from the injury, j The 
plaintiff was not represented by counsel. He was unaware 
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of the* venereal condition or the alleged effect thereof and 
was apparently surprised by the testimony offered. At a 
hearing on June 23, 1933, designated by the Deputy Com¬ 
missioner as a “continued hearing”, the claimant was per¬ 
mitted to produce medical testimony; and at a “further 
hearing”, on November 29, 1933, after plaintiff had been 
treated for the disease, additional evidence was produced 
on his behalf. 1 On the second and third hearings claimant 
was represented by counsel. 

At. the conclusion of the hearing on May 11, 1933, the 
Deputy Commissioner notified claimant by letter that the 
medical evidence offered established that the dis- 
4.3 ability subsequent to March 13, 1933, is not the re¬ 
sult of the injury of December 5, 1932, but due to a 
condition entirely unrelated to the injury; and that in view 
of the evidence it would be impossible to order the insur¬ 
ance company to pay any further compensation or furnish 
further medical treatment. The bill alleges the letter was 
filed in the office of the Commissioner (copies being sent to 
all the parties*) and constituted an order duly rejecting the 
claim, became “effective as such, was not suspended or set 
aside, and after thirtv davs became a final order in the 
case.” 

At the opening of the second hearing, on June 23, 1933, 
the Deputy Commissioner stated that at the conclusion of 
the first hearing claimant was dissatisfied with the evi- 
deuce as to his physical condition and requested the privi¬ 
lege of having a further medical report submitted, and as 
the result of an examination applied for the right to submit 
further evidence with respect to the claim; and that in view 
of the findings of said examination, it seemed warranted 
that further testimonv be taken before reaching a final con- 
elusion. Immediately after this hearing plaintiff* began 
anti-syphilitic treatment at Gallinger Hospital. 

At the opening of the third hearing, on November 29, 
1933, the Deputy Commissioner announced that claimant 
had presented reports of treatment tending to show that 
although the activity of the disease had subsided, claim¬ 
ant's disabilitv still continued; and that the third hearing 
had been granted to determine whether his then present 
condition was related or unrelated to his injury. 

At the beginning of the hearings on June 23, 1933. and 
November 29, 1933, the insurer by proper motion and ob¬ 
jection alleged the rejection of the claim by the Commis- 
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sion on May 11, 1933, insisting on June 23, 1933, that any 
evidence received should be confined solelv to that “bear- 
ing upon a change in conditions other than thos^ prevail¬ 
ing on May 11, 1933,” (bill, p. 16, 17) and insisting on No¬ 
vember 29, 1933, that the case be dismissed, on tlile ground 
that the award in the form of the letter of Mavili, 1933, 
is formal and final and no steps had been taken to obtain 
a rehearing on the ground of change of condition (bill 

p. 21). ‘ ^ ^ | 

The findings (Exhibit D), made after the third! hearing, 
state that while the letter of May 11, 1933, was bajsed upon 
medical evidence before the Deputy Commissioner at the 
time, the “purpose of the letter was to induce the claimant 
to have an examination, and, if necessary, medical treat¬ 
ment to cure" his disease, and “that the medical evidence 
now reveals that the claimant’s condition is entirely the 
result of his injury and not the result of the syphilitic in- 
iect ion. 

i 

As to the objection (b) that the award based on the find¬ 
ings of fact is without evidence to suppoijt it, the 
44 courts have consistently refused to disturb sjuch find¬ 
ings unless unsupported by any evidence land for 
that reason “not in accordance with law”. Voehl vs. In¬ 
demnity Ins . Co. f 288 U. S. 162, 166; New Amsterdam Casu¬ 
alty Co. vs. linage, 62 Fed. \'Id 468; Crowell vs. Benson, 285 
F. S. 22, 46, 47. It is thought no useful purpose would be 
served bv reviewing in this memorandum the highly techni- 
cal evidence before the Commissioner, fully set out in the 
bill and exhibits. It has been examined however and seems 
amply sufficient to support the findings of the Commis¬ 
sioner. See particularly the testimony of Doctor Schneider 
at the hearing of November 29, 1933. 

The more serious question, presented by the first objec¬ 
tion (a), is whether the Commission had jurisdiction to 
proceed in the case after the close of the first hearing and 
the sending out of the letter of May 11, 1933. j 

The broad power of the Commission, even with'respect 
to final and formal compensation orders, under Section 22, 
read in connection with Section 19 (d), was apparently 
recognized by the insurer in the objections made at the sec¬ 
ond and third hearings. The letter of May 11, 1933, how¬ 
ever. is not in the usual and prescribed form for the final 
action of the Commission, as appears from comparing it 
with the findings of fact and award thereon set out as Ex- 
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hibit D. And the letter was not intended as a final and 
formal action. The findings state the letter was written, 
not as a final determination of the case, but to induce the 
plaintiff to undergo examination and receive treatment if 
necessarv. There was no announcement at the first hear- 
ing that the case was closed, the stenographer's note being, 
“Thereupon the instant hearing was concluded". It 
45 may be noted also that Doctor Talbot, the last wit¬ 
ness, in answer to questions made the following 
statements in concluding his testimony: 

“I think the injury was probably a transitory thing, 
probably disabling him for a * week, possibly. 1 

think now that whatever disability he has is definitely due 
to his general condition I should say by all 

means he should have some form of anti-luetic treatment. 
* * * I should think that would be the first, thing to at¬ 

tempt to do: to determine whether it would clear up or not. 
I do not know, of course. I think probably it would." 
(Exhibit A, p. 75.) 


The claimant was a man who required an interpreter in 
giving much of his testimony. He was not represented by 
counsel, and relied upon the Commission to protect his in¬ 
terests. 

In the light of these conditions, when it was made to ap- 
pear after examination and treatment of the claimant, that 
the original theory of the doctors employed by the in¬ 
surer was probably erroneous, the continued investigation 
and hearing by the Deputy Commissioner would seem to 
have been reasonable and appropriate, if permissible under 
the law. 


The purpose of the Act must be kept in mind, viz, to 
supplv tlie injured workman with a substitute for wages 
during the whole or at least part of the period of disability, 
or. to “place the burden of the casualties (of the business) 
upon the business and not upon the unfortunate em- 
plovee". Iloaye rs. Employers’ Liability Assurance Cor¬ 
poration, 62 Fed . 2 d 715. 17, 18. The law was framed to 
avoid technicalities, and technical rules of procedure are 


not required oi 
in making an 


• expected to be followed by the Commission 
investigation. Sections 19-23; Kaplan rs. 


Kaplan Knitting Mills , 248 .V. Y. 10: Surace rs. Danna. 
248 A. Y. 18, 20. While it may well be that the Commission 
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cannot properly keep a claim open indefinitely for 'the pur¬ 
pose of further and additional hearings thereon, in 
46 this case the final hearing was held within l£ss than 
one year after the happening of the injury, th^ period 
allowed employees under Section 13 for filing claims. 

There would seem no good reason to hold that injvcstiga- 
tion by the Commission may not be continued for sjich rea¬ 
sonable time and in such reasonable manner as jmay be 
deemed advisable to enable proper final and formal dispo¬ 
sition of the case to be made. The series of related and 
continued hearings are considered to constitute the Rearing 
contemplated by the Compensation Act, and the letter of 
May 11. 1933, not to be a bar to the subsequent proceedings. 

The motion to dismiss the bill is accordingly sustained. 


April 27, 1934. 


JOSEPH W. COX, 

Justice. 


Decree Dismissing Bill, etc. 
Filed May 10, 1934. 


Upon consideration of the Motion to Dismiss the Bill of 
Complaint filed herein by the defendants, it is by the) Court. 

this loth dav of Mav, 1934, 

Ordered, that the Bill of Complaint be and the spine is 
hereby dismissed and it is further, 

Ordered, that the (Jerk of this Court shall tax all costs 
of these proceedings against the plaintiffs herein. 

JOSEPH W. COX,j 

Jus\t ire. 


Xo objection as to form: 


CHAS. W. ARTH,j 

Attorney for Plaintiffs. 


47 From the foregoing decree the plaintiffs by their 

attorney in open Court note an appeal to the Court 
of Appeals of the District of Columbia this 10th day of 
May, 1934: whereupon the maximum of an undertaking for 
costs is hereby fixed in the sum of $100.00, with leave to 
deposit with the clerk of this Court the sum of $50.00 law¬ 
ful curenev of the United States of America in lieu thereof. 

JOSEPH W. COX, 

Justice. 
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Memorandum. 

May 29, 1934.—■Undertaking on appeal $100.00 approved 
and filed. 

Assignmruts of Error. 

Filed June 8, 1934. 

******* 

The Court erred: 

1. In holding that the award and findings of the Deputy 
Commissioner, dated May 11, 1933, did not constitute a 
compensation order within the meaning of the District of 
Columbia Workmen's Compensation Act. 

2. In holding that the award and findings of the Deputy 
Commissioner, dated May 11, 1933, did not constitute a 
final award in the absence of an appeal by the Claimant. 

3. In holding that the proposed findings of fact and 
award of the Deputy Commissioner, dated December 27, 
1933, are supported by substantial evidence and are in 
accordance with law. 

4. In dismissing the Bill of Complaint. 

f). In other respects apparent of record. 

CHAS. W. ARTH. 

Attorney f or Plaint iffs . 

48 Designation of Record. 

Filed June 8, 1934. 

* **'«<<’• * 

Xow come the plaintiffs in the above-entitled cause by 
their attorney, and designate the parts of the record to be 
included in the transcript, said parts being considered suf¬ 
ficient for the determination of the questions raised on ap¬ 
peal, namely: 

1. Caption. 

2. Bill of Complaint including “Exhibit D” (omit the 
transcript of testimony designated in the Bill as “Ex¬ 
hibits A, B and C' ? ), and abstract of “Exhibits A, B 
and C’\ 

3. Motion to Dismiss. 
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4. Order Dismissing* Bill, Noting of Appeal and] Fixing 

of Bond for Costs. j 

5. Memorandum showing filing of undertaking fd>r costs 

on appeal. i 

6. Stipulation as to testimony and evidence set fjorth in 

abstract in lieu of “Exhibits A, B and C” to the 'Bill of 
Complaint. j 


7. Assignments of Error. 

8. This Designation of Record. 


CHAS. W. ARTH, 


Attorney for Plaintiffs. 

i 

Service of a copy of the foregoing Designation of Record 
is herebv acknowledged this 7th dav of June, 1934. ! 

LESLIE & GARNETT, j 
United States Attorney in and for the District of 
Columbia, Attorney for Defendant Robert J. 
Hoaqe, Deputy Commissioner. 

JOSEPH A. SOLEM, j 
By JOHN L. CHAPMAN Jr., ! 
Attorney for Defendant Erick Erickson. 

CHAS. W. ARTH. i 


49 Stipulation. ! 

i 

Filed August 25, 1934. | 

i 

* * * * * * * j 

It hereby is stipulated and agreed by and between the 
parties to this suit that the bill of complaint tiled herein, 
fullly, accurately and fairly sets forth the substance of the 
testimony of the witnesses and the proceedings had bjefore 
the Deputy Commissioner, as stenographically reported, 
in Exhibits “A”, “B” and “C” of the bill of complaint; 
wherefore it is further stipulated and agreed that I said 
Exhibits “A’’, “B” and “C” need not be set out in the 
transcript of record, nor printed in the record on appeal. 

CHAS. W. ARTH, 

Attorney for Plaintiffs. 
LESLIE C. GARNETT, 
Attorney for Defendant Robert J. Hoaf/e, 
Deputy Commissioner , United Stages 
Employees' Compensation Commission L 
J. A. SOLEM, ! 

Attorney for Defendant Erick Erickson. 
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Memorandum. 


August 30, 1934.—Time to file transcript of record ex¬ 
tended by Court of Appeals to and including September 10, 



50 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 49, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel, herein filed, copy of which is made part of this 
transcript, in cause No. 56729 in Equity, wherein Aetna 
Life Insurance Company, a corporation, et al. are Plain¬ 
tiffs and Robert J. Hoage, Deputy Commissioner, &c. et al., 
are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 31st dav of August, *1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6299. JEtna Life Insurance Company &c. et al., Appel¬ 
lants, vs. Robert J. Hoage, Deputy Commissioner, United 
States Employees’ Compensation Commission, &c., et al. 
United States Court of Appeals for the District of Colum¬ 
bia. Filed Sep. 6, 1934. Henry W. Hodges, Clerk. 
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ROBERT J. HO AGE, Deputy Commissioner, Junited 
States Employees’ Compensation Commission, District 
of Columbia Compensation District, and ERICK 


ERICKSON, 
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BRIEF FOR APPELLANTS. 


Statement of the Case. 

I 

This is an appeal from a decree of the Supreme | Court 
of the District of Columbia, dismissing, on motion jof ap¬ 
pellees (defendants below), the bill of complaint fiied by 
appellants (plaintiffs below), seeking an injunction ajgainst 
said defendants to restrain the enforcement of an award 
of compensation made under the District of Colombia 
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Workmen’s Compensation Act, by Robert J. Hoage, Dep¬ 
uty Commissioner, hereinafter referred to as the Deputy 
Commissioner, in favor of defendant Erick Erickson, here¬ 
inafter referred to as claimant, and further seeking a re¬ 
view by the Court of the proceedings before said Deputy 
Commissioner. 

The facts set out in the bill, which on the record must 
be regarded as admitted, are as follows: 

Claimant, on December 5, 1932, while employed as a 
laborer by appellant, George Peterson, Inc., hereinafter 
referred to as the employer, sustained an injury which 
arose out of and in the course of his employment, and 
resulted in disability (R., p. 3), for which lie was paid 
compensation without a formal award for the period of 
13 5/6 weeks ending March 13, 1933, and was furnished 
certain medical, surgical and other attendance and treat¬ 
ments and hospital service, medicines and apparatus (R., 
p. 4). 

Shortly prior to March 13, 1933, a medical re-examina¬ 
tion of claimant disclosed that the symptoms of his injury 
had disappeared and the disability resulting from said 
injury had ended; that his disability then existing, if any, 
was the result of a certain disease from which he then and 
prior thereto was suffering, and to conditions entirely un¬ 
connected with and unrelated to said injury; that lie was 
able to return to work and was advised so to do. Pavment 
of compensation ceased as of March 13, 1933 (R., p. 4). 

April 7, 1933, claimant filed with the Deputy Commis¬ 
sioner a claim for further compensation, which was contro¬ 
verted by the employer, and a hearing was had before the 
Deputy Commissioner, May 11, 1933, at which testimony 
was adduced on behalf of claimant and of appellants (R., 
pp. 5-12). On May 11, 1933, the Deputy Commissioner re¬ 
jected the claim, and informed claimant that the medical 
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evidence adduced at the hearing established that] claimant 
did not suffer any disability as a result of said injury sub¬ 
sequent to March 13, 1933, and that his then disability was 
due to a condition entirely unrelated to the injury; that in 
view of the medical evidence it would be impossible for 
the Deputy Commissioner to order the payment ojf further 
compensation or the furnishing of further medical treat¬ 
ment (R., pp. 12, 13). Said order of rejection wajs filed in 
the office of the Deputy Commissioner and a copy thereof 
sent to claimant and to the insurance carrier fori the em¬ 
ployer. No proceedings were instituted by claimant or 
by any one to suspend or set aside said order within the 
time limit prescribed by the Act (R., pp. 13-14). j 

On June 23, 1933, at the request of claimant, who had 
applied for the right to submit further evidence respecting 
his claim, the Deputy Commissioner held a further hearing. 
Appellants moved that the evidence at said hearing should 
be confined solely to that bearing upon a change ijn condi¬ 
tions other than those prevailing May 11, 1933,i on the 
ground that following the hearing of May 11, 1033, the 
Deputy Commissioner made an award rejecting tljie claim 
(R., p. 14). Without ruling on said motion, the'Deputy 
Commissioner heard evidence of medical witnesses pro¬ 
duced by claimant, concerning tests made of claimant’s 
blood and spinal fluid (R., pp. 14-16), and said he thought 
the question as to the causal relation between the condition 
and the injury was settled in the previous hearing! (R., p. 
16). In response to a request for a ruling on appellants’ 
said motion, the Deputy Commissioner said: 

“You are right in your motion that my letter of May 
11, 1933, was an award.” (R. pp. 16-17.) 

i 

On November 29, 1933, the Deputy Commissioner held 
a further hearing, which he stated was granted at claim- 
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ant’s request to hear testimony as to claimant’s then con¬ 
dition being related or unrelated to the injury of Decem¬ 
ber 5, 1932. Appellants objected to the jurisdiction of the 
Deputy Commissioner to conduct such hearing on the ground 
that the award of May 11, 1932, was a formal award and 
hnal, and that the Commissioner had no continuing juris¬ 
diction over the claim (R., p. 17). Claimant then produced 
witnesses who testified concerning physical and neurologi¬ 
cal examinations of claimant and tests of his blood and 
spinal fluid, which examinations and tests were made subse¬ 
quent to June, 1933; claimant also testified in his own 
behalf (R., pp. 18-23). 

On December 27, 1933, the Deputy Commissioner made 
certain purported Findings of Fact and Award of Com¬ 
pensation to claimant, holding that he was entitled to com¬ 
pensation fromi December 5, 1932, to December 11, 1933, 
and was still suffering temporary total disability and en¬ 
titled to further compensation and medical treatment (R., 
pp. 23-25; 27-31). 


Pertinent Sections of the District of Columbia Workmen’s 

Compensation Act. 

This proceeding is governed by the provisions of the 
Act of Congress approved May 17, 1928, entitled: “An Act 
To provide compensation for disability or death resulting 
from injury to employees in certain employments in the 
District of Columbia, and for other purposes”, commonly 
known as the District of Columbia Workmen’s Compensa¬ 
tion Act, amendatory of the Act of Congress approved 
March 4, 1927, entitled: “An Act To provide compensa¬ 
tion for disability or death resulting from injury to em¬ 
ployees in certain maritime employments, and for other 
purposes” (44 Stat. at L. 1424, c. 509, as amended 45 Stat. 
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at L. 600, c. 612; U. S. C. A. Tit. 33, Chap. 18, Sec. 901 
et seq.). 

The pertinent provisions of said Act are as fojllows: 

i 

‘‘Sec. 19. (a) Subject to the provisions ojf section 
13 a claim for compensation may be filed with! the dep¬ 
uty commissioner * * * and the deputy) commis¬ 

sioner shall have full power and authority to hear and 
determine all questions in respect of such claiiji. * * * 
“(c) * * * If a hearing on such claim is| ordered 

the deputy commissioner * * * shall withiji twenty 

days after such hearing is had, by order, reject the 
claim or make an award in respect of the claim.! * * * 
“(e) The order rejecting the claim or making the 
award (referred to in this Act as a compensation or¬ 
der) shall be filed in the office of the deputy jcommis- 
sioner, and a copy thereof shall be sent by registered 
mail to the claimant and to the employer at [the last 
known address of each. * * * j 

“Sec. 21. (a) A compensation order shall I become 
effective when filed in the office of the deputy (Commis¬ 
sioner as provided in section 19, and, unless proceed¬ 
ings for the suspension or setting aside of sucfi order 
are instituted as provided in subdivision (b) iof this 
section, shall become final at the expiration j of the 
thirtieth dav thereafter. ! 

“(b) If not in accordance with law, a compensation 
order may be suspended or set aside, in whole or in 
part, through injunction proceedings, mandatory or 
otherwise, brought by any party in interest against the 
deputy commissioner making the order, * * * 

“(d) Proceedings for suspending, setting aside, or 
enforcing a compensation order, whether rejecting a 
claim or making an award, shall not be instituted! other¬ 
wise than as provided in this section and sectiop 18. ” 
(Section 18 relates to defaulted payments, jmd is 
not here involved.) I 

“Sec. 22. Upon his own initiative, or upon |appli¬ 
cation of any party in interest, on the ground of a 


I 
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change in conditions, the deputy commissioner may 
at any time during the term of an award and after the 
compensation order in respect of such award has be¬ 
come final, review such order in accordance with the 
procedure prescribed in respect of claims in Section 
19, and in accordance with such section issue a new 
compensation order which may terminate, continue, 
increase, or decrease such compensation. Such new 
order shall 1 not affect any compensation paid under 
authority of the prior order. 

“Sec. 23 (a) In making an investigation or inquiry 

or conducting a hearing the deputy commissioner shall 

not be bound bv common law or statutory rules of evi- 

• % 

dence or by technical or formal rules of procedure, 
except as provided by this Act; but may make such 
investigation or inquiry or conduct such hearing in 
such manner as to best ascertain the rights of the par- 


Assigmnents of Error. 

The Court erred: 

1. In holding 1 that the award and findings of the Deputy 
Commissioner, dated May 11, 1933, did not constitute a 
compensation order within the meaning of the District of 
Columbia "Workmen’s Compensation Act. 

2. In holding that the award and findings of the Deputy 
Commissioner, dated May 11, 1933, did not constitute a 
final award in the absence of an appeal by the Claimant. 

3. In holding that the proposed findings of fact and award 
of the Deputy Commissioner, dated December 27, 1933, are 
supported by substantial evidence and are in accordance 
with law. 

4. In dismissing the bill of complaint. 

5. In other respects apparent of record. 
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i 

i 

ARGUMENT. j 

I 

It is of course established that the Deputy Coujimissioner 
has authority to determine the issues in compensation 
cases, after proper hearing and upon sufficient! evidence, 
and that when, following the course prescribed by the 
statute, he makes such a determination, his fihdings of 
fact supported by evidence must be deemed t<j> be con¬ 
clusive. I 

! 

Voehl v. Indemnity Insurance Company of North 
America, 288 U. S. 172, 77 L. Ed. 67G. 

i 

Appellants contend that the Deputy Commissioner, in the 
instant case, did not follow the course prescribed by the 
statute, and that his findings of fact were not supported 
by evidence. These contentions are based upon two 
points: 

I 

1. The award of the Deputy Commissioner dated May 

11, 1933, constituted a determination and decision] denying 
the right of claimant to further benefits under the Com¬ 
pensation Act; it was a “compensation order” wjthin the 
meaning of the Act, and in the absence of appeal by claim¬ 
ant was a final award (Assignments of Error, Nos. 1 and 
2, R. p. 38). j 

2. The Deputy Commissioner’s purported Fincjings of 

Fact and Award of December 27, 1933, are not supported 

by substantial evidence or by any competent evidence, are 

contrary to the indisputable character of the evidence, and 

are reviewable bv the Court to determine whether! or not 

* 

said award is in accordance with law. (Assignment of 
Error No. 3, R. p. 38.) j 


i 
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1 . 

THE AWARD AND FINDINGS OF THE DEPUTY 
COMMISSIONER OF MAY 11, 1933, CONSTITUTED 
A “COMPENSATION ORDER.” 

Appellants contend that the finding of the Deputy Com¬ 
missioner of May 11, 1933, was a “compensation order” 
within the meaning of the Compensation Act; it was a deter¬ 
mination and decision denying the right of claimant to 
further benefits under the Act; it was effective and in 
force, as of the date of its issuance; and upon the ex¬ 
piration of thirty days, as provided by Section 21 of the 
Act, it became and was a final order, no injunction or other 
proceedings for the suspension or setting aside thereof 
having been instituted by claimant, or by any one, during 
said thirty day period. Appellants further contend the 
Deputy Commissioner was without jurisdiction thereafter 
to entertain any further claim for compensation because 
of said injury, or to reopen the case or to make any other 
or further order therein, or to review said final order, 
or to modify it on the ground of a change in conditions. 

The hearings, subsequent to May 11, 1933, cannot be 
said to have been conducted, under Section 22 of the Act, 
as a review or modification of a final order on the ground 
of a change in conditions, because that can be done only 
in case of a compensation order “making an award.” The 
Act fixes the time for such review as “at any time during 
the term of an award and after the compensation order in 
respect of such award has become final”; the new compen¬ 
sation order may “terminate, continue, increase, or de¬ 
crease such compensation,” but shall not affect “any com¬ 
pensation paid” under the prior order. There is no con¬ 
struction of Section 22 by which it could be applied to a 
compensation order rejecting a claim and not making an 
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award, such as the compensation order of May 11, 1933, 
involved herein. J 

“Within limits the jurisdiction of the industrial 
Commission over the compensation cases continu¬ 
ing. * * * But if there were no limit to [that rule, 

there would be equally no end to the liability of the 
employer and insurer, at least no procedure! where it 
could be determined with finality that liability was at 
an end. ’ ’ j 

Rosenquist v. O'Neil cC Preston , 187 Minn. 375, 
245 X. W. 621. 

In Texas Employers Insurance Association v. Marsden 
(Court Civ. App. Tex.), 57 S. W. (2d) 900, employee and 
employer both gave notice of unwillingness to jjbide the 
award made by the board, and on appeal, contcnjded that 
the award was not final. The court said: 

j 

“We think the law clearlv evinces the intent that 

•/ 

either party shall have the right to have th<i proper 
court determine the question involved in ant ruling 
or decision of the board which purports to finally de¬ 
termine any right of the parties arising uijder the 
Workmen’s Compensation Law. The decisive test of 
finality of such ruling or decision is not whether the 
board purports to have exhausted its jurisdiction or 
to hold certain questions open for future decision, but 
rather whether the ruling or decision upon any matter 
is of such a nature that it imposes upon a party the 
alternative of either having it set aside or becoming 
bound thereby. We think that in principle tjiis test 
is sustained by a number of decisions (citing j cases). 

“Can the Industrial Accident Board make decisions 
or rulings sustaining or denying legal rights! of the 
parties under the Workmen’s Compensation Ljiw and 
solely by purporting to retain jurisdiction or reserve 
the right to change them, or hold some questions open 
for future determination, thereby defeat the jurisdic¬ 
tion of the courts and work a denial of rights of the 
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parties to have the courts finally determine such ques¬ 
tions? We are not prepared to assent to such a 
proposition.” 

In Johnstad v. Lake Superior Terminal <£ Transfer Ry. 
Co., 165 Wis. 499, 162 X. W. 659, the commission at a hear¬ 
ing found claimant had suffered no impairment of earning 
capacity, but held the case open for the statutory period 
on the contingency that he might suffer a future loss of 
earning on account of the disability. On appeal, the court 
said: 

“The commission, however, held definitely that up 
to the time of the trial there was no ground for the 
allowance of any compensation other than what had 
been paid, for the reason that after January 1, 1915, 
up to the time of award there had been no loss of earn¬ 
ing capacity. That was the issue presented and tried 
before the commission, and we are of opinion that on 
the case tried and determined there was a final hearing 
and award.” 

In MiceJilebach v. Dorris-Heijman Furniture Co., 33 P. 
(2d) 339 (Supr. Court Arizona, June 1, 1934), claimant 
was awarded and accepted compensation for a knee injury, 
and thereafter sought to reopen his case, claiming he had 
not been able to do any manual work since the accident. 
Petition was denied. The court said: 

“No motion for re-hearing was ever made and no 
appeal taken by certiorari. * * * The petitioner 

having collected and used said awards is estopped to 
deny their validity or binding effect. * * The 

Industrial Commission in passing upon the extent of 
the injury! and the compensation therefor acted in a 
quasi-judicial capacity, and its judgment is res ad ju¬ 
dicata upon the facts developed at that time.” 

The Act does not provide any technical or formal rules 
for the phraseology of a compensation order, and it spe- 
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cificallv provides that otlier technical or formal rules of 
procedure shall not apply. The direction of tliej statute is 
that the deputy commissioner shall, “by order,|reject the 
claim or make an award in respect of the claim.'j” Appel¬ 
lants contend that any form of order which do|es in fact 
“reject the claim’’ or “make an award in respect of the 
claim” is a compensation order under the statute. (See 
D of Section 21.) 

In Flucker v. Carnegie Steel Co., 263 Pa. 113,j the court 
remarked that the Compensation Act “contemplates brev¬ 
ity and simplicity in all matters of practice,” add further 
said: | 

“Under the act, those charged with the ^rave re¬ 
sponsibility of finding the facts are not required to be 
learned in the law, and, in many cases, theyj lack the 
assistance of trained practitioners; hence [he same 
precision in their adjudications as otherwise might be 
looked for, expected and required, cannot be insisted 

upon. ’ ’ j 

l 

See also Dainty v. Jones J Laughlin Steel Co. j, 263 Pa. 
109, 106 A. 194. ! 

In Southern Casualty Co. v. Todd , 29 S. W. j(2d) 973 
(Commission of Appeals, Texas), Todd sued to |>et aside 
an order of the Industrial Accident Board allowing weekly 
payment of compensation and to have in lieu thereof a 
lump sum settlement. The order of the board which refused 
to change the form of payment was as follows: 1 

X-14196. “August 10th, 1928. 

In re Charles Todd vs. Southern Produce Co. 

i 

Air. Clarence Carpenter, Atty., 

Melba Theatre Building, Dallas, Texas, j 

Dear Sir: j 

In reply to your letter of August 6th, I am directed 
by the Board to state that the Insurance Company is 
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complying with the law according to its records and 
it therefore declines to set the case for hearing at this 
time. 

Yours very trulv. 

Industrial Accident Board, 

By-, 

Secretary. 

ERB-c 


Todd appealed, and the insurance company, defendant, con¬ 
tended that the letter was purely interlocutory, related only 
to a question of procedure, and was not a final ruling and 
decision of the board, nor such a ruling and decision as 
required by law upon which an appeal to the Court should 
be predicated. The Court said if that contention were 
correct, 

44 then the Industrial Accident Board could defer, from 
time to time, taking any final action on the application, 
such as was made in this case, and, as there could be 
no appeal from this procedure, the result would be a 
denial to the applicant of any means of securing an 
award from the courts, however clear he might be en¬ 
titled thereto, under the law and the facts of his case. 
* * * This action operated a final adjudication of the 

matter in controversy.” 

•> 


In Butch v. State Compensation Commission , 112 W. Va. 
493, 1 Go S. E. 672, claimant sought additional compensation 
for an injury; on re-examination the Commissioner found 
he had been fully compensated for the disability. There¬ 
after he filed a formal petition and reports of physicians, 
which were considered. Butch was then advised by tetter, 
under date of April 18, 1932, that his claim had been ex¬ 
amined, including the additional evidence detailed, and that 
“the evidence filed does not show anv disability the result 


of the injury for which the claimant (or you) has not been 
fully compensated.” The statute provided that action of 
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the Commissioner in making an award “going to'the basis 
of the claimant’s right of compensation” is finjal, unless 
objection is filed within ten days thereafter. Butih did not 
file objections until May 3, 1932. The Court heljd the de¬ 
cision was final, and said: j 

i 

“The decision of the Commissioner denies ^he claim¬ 
ant compensation for the alleged condition ofj his lum¬ 
bar region on the ground that it did not resultl from the 
accident and goes to the basis of his claim now in con¬ 
troversy.” ! 

* i 

I 

In Welch v. United States Fidelity & Guaranty Co. (Court 
Civ. App. Tex.), 54 S. W. (2d) 1041, a letter written by the 
Industrial Accident Board to employee’s attornejr consti¬ 
tuted the order of the board, denying the employee’s claim 
for additional compensation. On appeal from the [decision 
in a suit to set aside the board’s order, the court slaid: 

7 i 

i 

“Omitting formal parts, the order of the bbard re¬ 
fusing the application reads as follows: 

“ ‘This is to advise you that the above mentioned 
case has been cancelled from our docket of s$t cases, 
same having been set for Feb. 24, 1931. This hction is 
taken on account of failure of attorneys representing 
claimant to file competent evidence of additional dis¬ 
ability.’ ” * * * ! 

“The letter which constituted the order of thie board 
shows clearly that the board had duly considered ap¬ 
pellant’s claim for additional compensation, frut de¬ 
termined from the evidence adduced before it that 
appellant was not entitled to the relief which he [sought. 
This letter constituted the final order of the Industrial 
Accident Board upon the cause, in that it effectively 
denied appellant any relief on his application. In any 
event, the board having considered the application and 
having denied appellant any relief whatsoever because 
of incompetent proof, the action of the board is as final 
as can be made, and there was no alternative left, ap¬ 
pellant but to appeal.” j 
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In Doyle v. Old Dominion Company, 34 P. (2d) 401 (Supr. 
Court Arizona), the Court affirmed the ruling of the Indus¬ 
trial Commission refusing to reopen a compromise settle¬ 
ment between the widow of a deceased employee and his 
employer; final release had been tiled with the Commission, 
with a request for the entry of any order necessary to close 
the case. Xo formal order was entered, and the claimant 
thereafter applied for added compensation on the ground 
that the settlement had not been approved as provided by 
the statute. The Court said: 

“In construing this (section of the act) we have 
always held that the Commission is not bound by the 
same rigid formalities which characterize the proceed¬ 
ings of courts, and that it is the substance of their 

actions and not the form which should be considered. 

# # 

“While it is true that a compromise between an in¬ 
jured workman, or his heirs, and the employer is not 
valid unless approved by the Commission, the statute 
docs not require that such approval be made in any 
particular manner, or that any special form of order 
be made by the Commission evidencing its approval. 

* * * ? i 


Casieri's Case, 190 N. E. 118 (Mass. Sup. Jud. Ct., April 
5, 1934), involved an attempt to reopen a compensation 
award, on the ground that a subsequent amendment of the 
Compensation Act gave the board continuing jurisdiction. 
The Court held the amendment had no effect upon the board’s 
previous decision, and said: 

“Broad as is the power of the Legislature, it cannot 
reopen a decision once made as final according to exist¬ 
ing law by a judicial tribunal or a quasi-judicial board 
in the exercise of judicial functions so far as it affects 
private rights of property. Although the Industrial 
Accident Board is an administrative tribunal and not 
a court, its decisions partake of the nature of a court’s 
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decisions in their effect upon private property rights. 
In accord with the cases above cited, the decision of the 
board that all disability was at an end in December of 
1927, was a final decision amounting to a judgment in 
favor of the insurer. It is immaterial that ho decree 
was entered. Kareske’s Case, 250 Mass. 220|, 227, 145 
X. E. 301. The decision made no reservation! of rights 
under the Act. Such a judgment is property. * * * 
It cannot, constitutionally, be taken away without com¬ 
pensation (citing cases).” j 

In James Cook v. Compensation Commission, 113 W. Va. 
370, claimant had been awarded disability rating ahd sought 

further compensation. He was advised by letter Jhat: 

I 

“After considering all the evidence filed, the com¬ 
missioner is of opinion that with payments already 
made, you have been fully compensated for the disability 
arising on account of the injury set up in thjis claim, 
and that your claim stands closed as of the da^e of the 
last payment.” | 

The Court held that such ruling, in absence of objection, 
became final after ten davs’ notice to the interested party. 

* | i 

In Myers v. State Compensation Commissioner j 110 W. 
Va. 425,158 S. E. 512, a letter from the Commissioner to the 
claimant, stating: j 

i 

“I regret to inform you that no further cofnpensa- 
tion can be paid you on your claim.” 

I 

was held by the Court as fixing the date from which the 
appealable right of claimant ran. 

In Crowell v. Benson, 285 U. S. 22, 51, 76 L. Ed. 5p8, 612, 
the Supreme Court in discussing the Compensatioji Com¬ 
mission said: I 

j 

“Familiar illustrations of administrative agencies 
created for the determination of such matters arg found 
in connection with the exercise of the congressional 
power as to interstate and foreign commerce * I * *.” 
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In Alton Railroad Company v. United States of America , 
287 U. S. 229, 77 L. Ed. 275 (decided December 5, 1932, re¬ 
versing 5S F. (2d) 399). the Supreme Court, holding a re¬ 
fusal of the Interstate Commerce Commission to interfere 
with an existing division of grain reshipment rates is an 
“order” within tlie meaning of the provisions of the Urgent 
Deficiencies Act, said: 

“The jurisdiction of courts to review orders of the 
Commission is not dependent upon the form in which 
the order is couched. 

“The determination of the questions presented is 
properly within the scope of judicial review of the 
Commission's orders. * * * 

“The defendants contend that what is sought to be 
enjoined is not an ‘order’ within the meaning of the 
Urgent Deficiencies Act. The action of the Commis¬ 
sion presents none of the characteristics which have 
led this Court in other cases to hold that there was 
want of jurisdiction. It is part of an order, 
and the order is final, not tentative. * * * It was 

entered as the result of a formal controversv, not a 

% / 

project of the Commission, * * * and ^ marked 

the disposition of the controversy, not a preliminary 
stage. * * *” 


See also Royers v. Hill, 289 U. S. 587, 77 L. Ed. 1385, 
1389, where the Supreme Court said: 

“The court’s decision of a case is its judgment 
thereon. Its opinion is a statement of the reasons on 
which the judgment rests. * * * The Judicial Code 
uses ‘decision’ as the equivalent of ‘judgment’ and 
‘decree.’ ” 

Appellants contend that the letter written by the Deputy 
Commissioner May 11, 1933, was in fact in its character 
and essence a “compensation order,” rejecting the claim. 
In all its essentials it was an “order,” and a “final order.” 
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It had relation to the question whether or not tpe Deputy 
Commissioner had jurisdiction to allow compensajtion to the 
claimant, and it was a denial of claimant’s rigljit to such 
compensation based upon one of the jurisdictional ques¬ 
tions enumerated in the act; it went to the bakis of the 
claimant’s right to compensation; it effectively denied 
claimant any relief on his application; it imposed] upon one 
of the parties to the cause the alternative of either having 
it set aside or becoming bound thereby. It was (final, not 
tentative; it was a final decision amounting to a judgment 
in favor of the insurer and employer; it was entered as the 
result of a formal controversy, not a project of tl|e Deputy 
Commissioner, and it marked the disposition of the con¬ 
troversy, not a preliminary stage. It was a decision, and 
the equivalent of a decree. 


THE DEPUTY COMMISSIONER’S PURPORTED 

FINDINGS OF FACT AND AWARD OF DECEMBER 

27, 1933, ARE NOT SUPPORTED BY EVIDENCE. 

i 

Appellants contend that the evidence presented to the 
Deputy Commissioner fails to show, as matter of jlaw, any 
support for the findings of fact and award, in that] there is 
no substantial evidence of a causal connection between the 
injury and the condition of claimant at the time! of said 


award or at any time subsequent to March 13, 19 33, when 
payments of compensation were discontinued; t)nd that 
therefore the Deputy Commissioner’s Findings of fact and 
Award of Compensation, dated December 27, 1933], are re- 
viewable bv the Court. I 

* i 

The testimonv adduced May 11,1933, shows a mail thirtv- 
seven years old, formerly apparently strong and active, 
who, on December 5, 1932, was struck by a piece oi falling 
tile and thereby suffered an injury to the musclek of his 


i 
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back on the left side of the lower thoracic and upper lumbar 
region (R., pp. 5-6) with a slight brush burn marking the 
place of injury (R., pp. 6-7); examination showed contused 
muscles of the back, and disability was estimated at three 
weeks: he walked upright, had some soreness of muscles 
with limitation of motion, and complained of pain on the left 
lower thoracic region; there was then no complaint of low- 
back pain (R., pp. 6-7); he told of another injury occurring 
about three months earlier, to his back and right lower 
pelvis and right hip, or to the right buttock (R., pp. 6-7), 
also that lie was in the Russian Armv during the war and 
received shrapnel wounds (R., p. 10). Report of December 
10, 1932, of X-ray examination made December 9, 1932, 
four days after the injury, showed no evidence of recent 
injury to ribs or spine, no injury deeper than the outward 
signs of contusion, but did show an old spinal condition, 
either congenital or from an old fracture, not of recent 
origin (R., pp. 6, 9). 

Thereafter claimant complained of pains, continually 
changing in location, shifting from one point to another, to 
the sacrum, the lower lumbar region and the junction-of 
the lumbar vertebra with the sacrum; diathermv and baking 
and massage treatments were given him (R., p. 7). Exam¬ 
ination January 6, 1933, showed some stiffness of back mo¬ 
tions in forward bending, some tenderness over the spines 
of dorsal and lumbar vertebrae, but no definite bone in¬ 
jury ; and the examining physician suggested another week 
of physiotherapy, after which he thought claimant should 
be ready for work and should be encouraged to return to 
work (R., p. 10). X-rays made February 1, 1933, showed 
no change in the spine condition (R., pp. 7, 10, 12). Claim¬ 
ant complainedi of night sweats; examination showed no 
chest involvement, and X-rays of chest were negative (R., 
pp. 7, 12). Dr. Riddick, who attended the case from the 
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start, was of opinion, about February 1, 1933|, that the 
symptoms then present were not due to the injury and sug¬ 
gested that claimant return to work (R., p. 7). | February 
4, 1933, a cast was applied which gave him considerable 
relief; it was removed February 27, 1933, and a| brace ap¬ 
plied; he continued to complain of pain, which cjid not re¬ 
main in one position but shifted to the lower bcjck, to the 
sacro-iliac region (R., p. 7). On further examination Dr. 
Riddick found the symptoms from the injury l^ad disap¬ 
peared, and the condition was not due to the injjury; and 
he thereupon discharged claimant March 13, 1933, as able 
to return to work and do light work (R., pp. 4, f))L 

X-ray examination made March 27, 1933, showed the 
area of the injury as “negative for injury,” blit showed 
the spinal conditions as “unquestionably congenital” (R., 
pp. 11-12). X-ray examination made April 4, 193.1>, showed 
no evidence of bone or joint injury, but indicated slight 
osteo-arthritic changes and an additional lumbar 1 vertebra 

i 

with other spinal conditions making up a type of ai|iatomical 
development which was “a potential source of pain in the 
lower back” (R., p. 12). | 

Meantime an examination of March 20, 1933, rejsulted in 
a diagnosis of neuro-syphilis, substantiated by report of a 
Wassermann test showing a four-plus reaction, which con¬ 
dition was “in no way referable to the alleged accident” 
(R., pp. 11, 12). Examination of April 27, 1933| showed 
an orthopedic congenital condition, and syphilis of un¬ 
known duration, with no residual effects from the injury 
in December, and no relationship between the then condi¬ 
tion and the injury (R., pp. 8-9). Examination of April 
27,1933, showed claimant voluntarily holding the ba)ck rigid, 
complaining of pain in the lumbo-sacral region on bending, 
with other muscular movements showing no disturbance 
except that his back was held rigid; the examination in 
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knee-hand position showed normal amount of mobility of 
the spine, and no relation appeared between the then condi¬ 
tion and the injury of December 5, 1932 (R., pp. 10-11). 

Claimant testified that he had not worked, nor been free 
from pain, since the accident; he indicated the place where 
the tile hit him as the lumbo-sacral area, extending down 
over the back of each buttock, and the location of the pain 
as the upper lumbar region and down the back to the ilium; 
he still wore the brace every day, took it off sometimes at 
night; he was not able to work because of the brace, he 

O ~ 7 


could not bend over (R., pp. 5-6). 

The medical witnesses testified that syphilis is a great 
mimic of all diseases and conditions, and can give symp¬ 
toms of everything; from a localized trauma, a bruise not 
complicated by a disease does not move to another part of 
the body or cause shifting pains; many syphilitic conditions 
do give pain in the back, down the legs, all over the body; 
a man may have a syphilitic condition for years and have 
no difficulty; claimant’s condition is a congenital condition 
complicated by syphilis (Dr. Riddick, R., p. 8); there was 
no indication that claimant’s then condition was precipi¬ 
tated by the injury; if there was a causal relation there 
should be positive neurological findings which were not 
present; the underlying syphilis, positive by laboratory 
tests, would account for the shifting type of pain, which is 
characteristic of syphilis (Dr. Stout, R., p. 9); the positive 
Wassermann could well be the cause of the prolonged con¬ 
valescence, the injury should have cleared up promptly 
except for some underlying cause such as lues; his apparent 
ability to do heavy work before the injury and not since 
was mostly because he had an early neuro-syphilis, and if 
not treated he has to reach that condition some time in the 
disease, and will be totally incapacitated; this would likely 
have come on irrespective of the injury, trauma would not 
hasten it (Dr. Talbot, R., pp. 10-11). 
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The several X-ray readings show a spinal condition, as 
disclosed by the films, which may be congenital 1 or may be 
due to an old injury (R., pp. 9, 10, 11, 12). But the X-rays 
of December 9, 1932, and those of February 1, 1933, clearly 
establish that it was not due to the injury of December 5, 
1932, because it was an old condition when the ijirst X-ray 
was taken, and in the X-ray of February 1, 1933, [showed no 
change, which, due to the healing process, woulcjl have ap¬ 
peared had there been any fracture from th<j? accident 
(R., p. 10). | 

The consensus of opinion of the medical witnesses who 
were in touch with claimant’s case from the time of the 
injury until the hearing of May 11, 1933—Dr. Rijldick who 
treated him from December 9, 1932, four davs after the 
injury, to March 13, 1933 (R., pp. 5, 6-8), Dr. Talbot who 
examined him January 6 and April 28, 1933 (R., pp. 10-11), 
Dr. Sheehan who examined him March 20, 1933 (fe., pp. 11, 
13), Dr. Stout who examined him April 27, 1933 (R., pp. 
8-9), Dr. McPeak who made X-ray examinations Pecember 
9, 1932, and February 1, 1933 (R., pp. 9-10), Dr. Groover 
who made X-ray examination March 3, 1933 (R., pi. 12), Dr. 
Beesting who made X-ray examination March 27, |l933 (R., 
pp. 11-12), and Dr. Koopman who reported the four-plus 
Wassermann reaction (R., p. 12)—was, as expressed by 
Dr. Stout (R., pp. 8-9), that claimant’s condition wjas essen¬ 
tially a syphilis of the nervous system, of unknown dura¬ 
tion, probably a general paresis, plus the symptoms of the 
congenital orthopedic condition, and that there wa4 no rela¬ 
tion between claimant’s then condition and the injury of 
December 5, 1932. j 

Although claimant was not represented by counsel, and 
testified without the aid of an interpreter, at the hearing 

I 

of May 11, 1933, the decision of the Deputy Comirjissioner 
was not based upon the testimony, or lack of testimony, of 
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claimant, but, according to the Deputy Commissioner's own 
statement, upon the medical evidence (R., p. 13). 

Upon said evidence adduced May 11, 1933, the Deputy 

Commissioner on the same dav wrote and mailed the com- 

% 

munication which appellants claim is an order of rejection, 

notifying claimant that the medical evidence at the hearing 

established tl^at claimant did not in fact suffer, subsequent 

to March 13, 1933, any disability as the result of the injury, 

and that the then disabilitv was entirelv unrelated to the 

• » 

injury (R., p. 13). 

Nevertheless, the Deputy Commissioner at the request of 
claimant held a further hearing June 23, 1933, at which 
time he stated that claimant at the close of the prior hear¬ 
ing was dissatisfied with the evidence respecting his phys¬ 
ical condition and wished a further medical report, and as 
the result of an examination he applied for the right to 
submit further evidence regarding his claim for compensa¬ 
tion; and that the findings of the examination seemed to 
warrant the taking of further testimony before a final con¬ 
clusion was reached )R., p. 14). Without ruling on appel¬ 
lant's motion that evidence be confined to a change in con¬ 
ditions, the Deputy Commissioner heard evidence sub¬ 
mitted by claimant, not with respect to his claim for com¬ 
pensation, or the injury of December 5, 1932, or its results, 
but solely as to whether or not he was at the time of the 
hearing suffering from syphillis (R., pp. 14-16). 

The testimony indicated that certain tests made of claim¬ 
ant ’s blood gave negative results for syphilis; certain other 
tests showed blood examinations negative and weakly posi¬ 
tive; spinal fluid examinations were definitely positive; cell 
count was 44, globulin reaction positive, and Lang colloidal 
gold curve indicated a modified or typical paretic type of 
manifestation, some early evidence of what might be termed 
paresis, possibly some beginning suggestion of locomotor 
















23 


ataxia (R., pp. 14-16). After hearing the testimony of the 
physicians the Deputy Commissioner said: “|As to the 
causal relation between the condition and the injury, that 
has been cleared up in the record, I think”; that he granted 
the continued hearing, going someivhat out of his jurisdic¬ 
tion to do so, owing to the fact that claimant reported Was- 
sermann tests had been found absolutely negative, and he 
thought possibly the original evidence was not correct, and 
wanted to give claimant every opportunity to support his 
claim (R., p. 16). ! 

November 29, 1933, the Deputy Commissioner held a 
third hearing, stating at the opening of said hearing that 
claimant was not awarded compensation because, as set 
forth in the letter of May 11, 1933, the apparent (disability 
was due to causes unrelated to the injury, based on the 
positive tests, and that that condition was the cahse of the 
disability and not the strain to his back; that after the sec- 
ond hearing, claimant had anti-svphilitic treatment, and 
presented reports indicating tests were negative! and that 
the activity of the disease had subsided, but he | still suf- 
ferred from the trouble with his back, which he claimed 
kept him from his usual employment; that to determine if 
he had further rights under the Compensation Acjt, his re¬ 
quest was granted for a hearing of testimony as tcj his then 
condition being related or unrelated to the injury of De¬ 
cember 5, 1932. Said hearing was had over the pbjection 
of appellants to the jurisdiction of the Deputy Commis¬ 
sioner, on the ground that the award of May 11, 1933, was 
final (R., p. 17). | 

The testimony of the three physicians produced for 
claimant was to the effect that following the positive spinal 
fluid tests in June, 1933, claimant was sent to Ctallinger 
Hospital Clinic for special anti-syphilitic treatmeiit, which 
continued eight or ten weeks; the pain in the back did not 


I 
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improve; neurological and orthopedic examinations were 
made; claimant was given physiotherapy, baking and mas¬ 
sage; a spinal puncture was made and tests of spinal fluid 
and blood showed marked improvement in the syphilitic 
condition, the tests being for practical purposes negative; 
treatments were then continued at the clinic. Neither of 
the physicians testified that claimant was cured of the 
disease (R., pp. 18-22). 

Dr. Fields, specialist in dermatology and syphilologv, 
said claimant had an early neuro-syphilis; would not say 
he was free from the disease and could be said to be cured, 
but had no symptoms of it at that time; was of opinion 
there was no connection between the neuro-syphilitic con¬ 
dition and the back pains, and based this deduction on the 
fact that backache is not a predominating symptom of 
syphilis, rather than on the data and tests; made none of 
the tests himself, made no examination of claimant’s back 
(R., pp. 18-19). 

I)r. Schneider, neurologist, made a thorough neurological 
examination of claimant, October 2, 1933; he found no 
obvious physical cause for the pain complained of in the 
back, approximately the sacro-iliac region; there was noth¬ 
ing consistent in the findings and the pain, no neurological 
symptoms indicating that there was pain, although he con¬ 
cluded that there was pain; a neuro-syphilitic may be af¬ 
fected in different ways, or not at all, may lose power of 
legs and arms, may go crazy; there is pain probably in one 
type, never in neurosvphilis; he thought the back condition 
was not ascribable to neurosyphilis, but was due to some¬ 
thing else than the syphilitic condition; he found nothing 
on physical examination to indicate that claimant was dis¬ 
abled (R., pp. 19-21). 

The third physician, Dr. Penhallow, made orthopedic ex¬ 
amination of claimant’s back, and saw X-ray pictures and 
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reports; in testifying as to claimant’s restrictioniof motion 
and complaints of pain in the back and hip and oj’ inability 
to lift, he said he did not know “why claimant should have 
had all these things—he has been wearing that [brace for 
nearly a year, which is a pretty long time—whetjher some 
of this is due to the long fixation of the back wlieij the back 
exercises” (R., p. 22); he found no pathology tjiat could 
account for the condition so far as the lumbar sjpine was 
concerned (R., pp. 21-22). 

Claimant testified he was still wearing the brace, had 
worn it every day since it was put on, the day the cast was 
taken off; he has pain and cannot walk if he does (not wear 
the brace; he cannot work with the brace on; bdfore De¬ 
cember 5, 1932, he never had trouble with his back; in June 
or July he had trouble with his right leg. He indicated the 
place of his pain, at the time of testifying and since the 
injury, as the junction of the first lumbar with thg sacrum 
and upper dorsal region, and the first lumbar vertebra and 
the sacrum (R., pp. 22-23). j 

The three physicians who testified November l|9, 1933, 
did not see claimant at the time of the accident or f^r many 
months thereafter; not one of them testified as to any path¬ 
ology or physical cause to account for the pain in the back; 
not one of them suggested that the pain in the back had any 
causal relation to the injury of December, 1932; two found 
no physical cause for it (R., pp. 19, 20), the third suggested 
the long fixation of the back from the wearing of tlje brace 

(R., P- 22). ! 

Claimant testified, and complained to physicians, that 
pains at places he indicated in the low back had cojitinued 
since the injury of December 5, 1932. That injury con¬ 
sisted of a contusion, with a slight brush burn at the site 
of the blow, to muscles of the left side of the lower thoracic 

.i 

and upper lumbar region, not the location of the pains of 
which he has since complained. • • 


I 
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The record of claimant’s physical condition shows: 

He said he was in the war, in the Russian Army; he 
bears scars of shrapnel wounds; he says he had a slash in 
the ribs and some small shot, but was not injured in his 
bones or his back (R., pp. 10, 23). 

In June or July, 1932, while working, he received an in¬ 


jury to his back, right lower pelvis and right hip (R., p. 7), 
or to one buttock (R., p. 20) or his right leg (R., p. 22). 

December 5, 1932, he received a blow on the muscles of 
the lower thoracic and upper lumbar region (R., pp. 6, 7). 

X-ray showed old spine condition, including irregularity 
in transverse process of first lumbar vertebra, left side and 
complete sacralization of body and transverse processes of 
fifth lumbar vertebra (R., pp. 9, 11, 12). 

He has an early neuro-syphilis, has had anti-syphilitic 
treatment, but has not reached the point where he can be 
said to be cured (R., pp. 18, 19). 

In Powell v. Iloage, 61 App. D. C. 99, this court, in 
affirming the decision of the court below, said the findings 
of fact of a Deputy Commissioner “must be accepted as 
conclusive if supported by evidence, unless there was some 
irregularity in the proceedings before him.” After citing 
Crowell v. Benson, 285 U. S. 22, 46, 47, 76 L. E. 598, 609; 
New Amsterdam Casualty Company v. Hoagc , 60 App. D. 
0., 40, and numerous Federal cases, the opinion said: 


“We therefore reach the conclusion that the cases 
in which we may set aside an order of the Commis¬ 
sioner as “not in accordance with law’ are only those 
in which it appears that there is an error of law, or 
in which the order of the Commissioner is not sup¬ 
ported by substantial evidence, as well, of course, in 
those in which it is arbitrary and unreasonable. If 
the finding j however, is supported by substantial evi¬ 
dence, it is final.” 


-> 
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Powell’s chief reliance was upon the testimony pf an ex¬ 
pert, in answer to a hypothetical question, thpt in his 
opinion decedent’s death from tuberculosis was either due 
to or accelerated by his having previously broken his log 
in a fall while employed. This Court in reviewing the evi¬ 
dence contrasted that testimony with the evidence given bv 
physicians who attended claimant at the time of the acci¬ 
dent and in the hospital thereafter, which showecjl no con¬ 
nection between the leg fracture and the tuberculosis. It 

. . . I 

was held that expert testimony, as opinion evidence, was 
undoubtedly entitled to great weight, but taken as| a whole 
it “rather suggests that the subject is one on whicll reason¬ 
able men of equal ability may differ, and at least is specula¬ 
tive, and, in some degree at least, uncertain.” 

In the case at bar there is not even an answer to a 
hypothetical question as evidence of any causal j connec¬ 
tion between the bruise to claimant’s back and his present 
condition. 

In The Liberty Mutual Insurance Company v. Rpbert J. 
Hoage , 62 App. D. C., 1S9, this Court, in reversing the 
decision of the court below, dismissing on motiojn a bill 
filed to set aside an award, said: | 

i 

i 

“There can no longer be any controversy ab to the 
correctness of the rule that an award not subported 
by evidence is not in accordance with law, and so we 
have several times said in similar circumstances that 
our dutv is to determine from the record whether the 
evidence given before the Deputy Commissioner will 
sustain his finding. * * * In this case, howpver, in 

order to sustain the Deputy Commissioner, we! should 
be required, if we are frank, to go to the extentjof say¬ 
ing that the law makes the employer an absolute in¬ 
surer. This we may not say without doing violence to 
the provisions as well as the spirit of the act.” ! 
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After reviewing the evidence on behalf of claimant, this 
Court continued: 

“But where, as in the case here, there is other evi¬ 
dence of a positive nature, and wholly uncontradicted, 

which definitelv and conclusivelv traces the cause of 

•> * 

death and places it wholly at the door of a fatal dis¬ 
ease from which the employee was suffering, and 
whollv awav from anv relation to the work, then, in 
such a case, the inference we might otherwise indulge 
must yield, to the actual, and the Deputy Commis¬ 
sioner’s determination must be set aside.” 

In Del Vecchio v. Bowers, 62 App. D. C. 327, compensa¬ 
tion was refused for death of employee from gunshot 
wound from his own revolver, the Deputy Commissioner 
holding the evidence failed to establish that the employee’s 
duties required him to use the gun. The decree of the 
court below, reversing the finding, was affirmed by this 
Court, after review of the testimony, from which it found 
there was substantial evidence that the possession of the 
pistol was reasonably necessary. 

In Blackwell v. Dahlstrom Metallic Door Co., 169 A. 394 
(Superior Court, Pennsylvania), Blackwell slipped on a 
stairway and injured his back; X-rays showed no disturb¬ 
ance of spine, and his family physician attributed the pain 
to arthritis; after treatment the injury was pronounced 
cured, and he signed a final receipt for compensation. 
Later, he claimed a recurrence of the disability, and com¬ 
pensation was allowed; the order was affirmed by the lower 
court, but reversed by the Supreme Court. A physician 
(Dr. Steele) who first examined claimant shortly prior to 
the re-hearinc: said the X-ravs showed onlv a little irrita- 
tion of the joints, evidence of arthritis, and that with the 

historv of the case his trouble could be caused bv the in- 
% * 

jury. The court discussed the evidence and said: 
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“Dr. Steele’s testimony, taken in its entirety, did 
not definitely express the opinion that the injujry caused 
the arthritis. We interpret it to mean that] the con¬ 
dition of the claimant mav be due either to a second- 

arv infection from a sinus or to the accident,i and that 

7 l 

it was impossible for him to say which was tl^e source. 
This medical testimony, under the rulings of Fink v. 
Sheldon Axle & Spring Co ., 270 Pa. 476, 113 A. 606, 
and the numerous cases that have ^ince fol¬ 
lowed the principle therein laid down, is clearly insuffi¬ 
cient alone to support the board’s conclusion, j 

“There remains for consideration the jquestion 
whether the lay testimony was sufficient to sustain a 
causal connection between the injury and the! disease. 
The claimant was required to show that his ailijnent was 
so immediately and directly connected with \he acci¬ 
dent that it would naturally and probably resujlt there¬ 
from, so that it would come within the doctrine laid 
down in the cases of which Davis v. Davis \ SO Pa. 
Super. Ct. 343, etc. are examples. * * * But the 

claimant was unable to bring himself within the rule 
of causal connection involved in these cases. 

“True, the claimant said he continued to liaVe pains, 
notwithstanding he signed the receipt, and ttyat they 
grew progressively worse. He was corroborated, in 
part, by a fellow workman as to his inability to do 
the same character of work he had done before the 
accident. * * * The claimant’s difficultv is to trace 

the cause of the pain directly to the injury and to prove 
that it was the natural result thereof. The physicians 
who personally attended the claimant would hot say 
so, and the lay testimony did not establish aj direct 
connection between the injury and the arthritis. We 
are all of the opinion that the claimant was (unable 
to bear successfully the burden of proof imposed upon 
him by law.” (Italics supplied.) j 

White v. Tremont Lumber Co., 142 So. 165 (Court of 
Appeals, Louisiana), involved a broken leg which, Record¬ 
ing to the testimony of several physicians, had recovered 
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100 per cent. s Claimant testified he had never been able 
to do any work from the time of the injury, and that in 
addition to the leg injury he had sustained injury to his 
back and hips. The court found that the evidence did not 
sustain that claim, that none of the doctors found anything 
wrong in those areas in any of their examinations, and 
said: 

'‘To hold that plaintiff’s leg was not well and that he 
had not fully recovered on March 23, 1931, would be to 
disregard the testimonv of two of the most eminent 
surgeons in the country and accept the unconfirmed 
testimony of plaintiff as to his condition.” 

A number of cases follow the line of reasoning of the 
Court of Appeals in Powell v. IIcage, 61 App. D. C. 99, in 
giving weight to testimony of physicians who examined a 
claimant and gave him attention at and near the time of 
the injury. 

In Daugherty v. Industrial Accident Commission (Cal. 
App.), 27 P. (2d) 774, the testimony of physicians who at¬ 
tended Daugherty at the time of a fall, to the effect that his 
death was the result of intracranial hemorrhage due to the 
fall, was preferred to that of experts who testified as to 
their opinion based on the record of the case. 

In Dornhlascr v. Industrial Commission, 349 Ill. 61, 1S1 
X. E. 673, the opinion of the physician who treated claim¬ 
ant from the time of the injury and performed an operation 
claimed to have been made necessary by it, was held to pre¬ 
vail over that expressed by another physician based on an 
examination of claimant many months after the accident 
and not purporting to take into account her condition at 
the time immediately following the accident, or the condi¬ 
tions found in the operation, which elements the court said 
were "manifestly of vital importance to any satisfactorily 




I 


31 


grounded and adequate medical apprehension of her true 


condition.” 


A similar situation arose in Raisner v. Bangor \ Hosiery 
Co., Inc., 105 Pa. Super. 377, 161 A. 620, where tjhe testi¬ 
mony of the physician who treated claimant constantly 
from the time of the accident to the time of hearing was 


accepted rather than that of three medical witnesses who 
did not attend him following the accident and had nb knowl¬ 
edge of its immediate effects. j 

In Allith Prouty Co. v. Industrial Commission, 35j2 Ill. 78, 
185 X. E. 267, the Supreme Court of Illinois reversed an 
award to the widow of an employee who died of pneumonia 
following employment which required him to work! first in 
high temperature and then in low. The court said: j 

“Liability under the Workmen’s Compensation Act 
cannot rest upon speculation or conjecture but inust be 
based upon facts established by a preponderance of the 
evidence. It cannot rest upon a choice between two 
views equally compatible with the evidence j (citing- 
cases). * * * While medical witnesses testified 

that in their opinion there was a causal relation be¬ 
tween Warfield’s death and the conditions uiukA which 
lie worked, neither of them testified as to what that 
causal relation was. * '* * The inference upon 

which an award mav be based must be a reasonable 
one, based upon facts established by the evidence fairly 
tending to prove them. Peterson v. Industrial float'd, 
281 Ill. 326.” I 


In Savin v. T. Smith d Sons, Inc. (Court of Appeals of 
Louisiana), 143 So. 728, 729, in which compensation had 
been paid for a certain period and then discontinued, the 
court said when refusal to make further payments lias re¬ 
sulted in lawsuits: “the courts, in all of the cases, hel^l that 
the burden of proving the continued disability rested (where 


1 
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it had always been, upon the plaintiff.’’ Discussing the 
situation of the claimant in the case before it, the court 
said: 


“Xor can we lose sight of the fact that the surgeons, 
X-ray specialists, and neurotic and orthopedic experts, 
who testified on behalf of defendant, were those who 
had been treating plaintiff and had remained in close 
touch with |the progress of his recovery from the very 
commencement of the treatment, whereas those who 
testified as witnesses for plaintiff knew nothing of his 
ailment until after the others had discharged him as 
cured. # * # 

“It is true that all of the expert witnesses agreed 
that, at the time of the trial below, plaintiff’s shoulder 
was in such condition that he could not at once have re¬ 
turned to work, but, if it be true, as we believe it to 
be, that his then condition was due to atrophy caused 
by non-use, then that condition had existed from a time 
antedating his discharge by the doctors as cured, and 
lie cannot claim compensation beyond the period of his 
absolute disability and for a time thereafter sufficient 
to permit of his recovering, by actual use, the full 
strength and flexibilitv of his arm and shoulder. * * * 

“Plaintiff’s condition is the same as that of the 
plaintiff in Daste v. Gwin, 13 La. App. 378, 128 So. 41, 
42, in which we, in referring to the plaintiff who had 
sustained an original injury, but who had recovered 
and whose condition resulted from refusal to use the 
injured member, said: * * If he had under¬ 

taken light iwork for a few months, such pains as he 
suffered as i the result of disuse would have entirely 
disappeared.’ ” 


The decision in Rittler v. The Industrial Commission et 
al.y 351 Ill. 338, 184 X. E. 654, includes a discussion of the 
establishment of causal connection between accident and 
condition of incapacity. There one Spalding received in¬ 
juries to his back and head while working in a street-car 
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pit; thereafter he worked intermittently; his mind was 
cloudy, he was nervous and could not do his customary 
work: the condition grew worse until his death, tlniee vears 
after the injury. On the compensation hearing,j several 
physicians testified in answer to hypothetical questions, one 
of them (Dr. Caddick) saying; j 


“The particular thing in the hypothetical Question 
that impresses me most is that Spalding was able to 
go around and do his work before the injury land not 
afterwards, and I consider that fact of greatest im¬ 
portance in the formation of my opinion.” 


The court, in reversing the order awarding compensation, 
discussed the situation very fully, and said: I 

“The judgment of the court under review resjts upon 
the court's determination, upon the evidence,! of the 
question of fact whether the condition of Scalding 
after his injury, and his subsequent death, were) caused 
by his fall and injury. They followed the injury, but 
the mere existence of a changed condition after a cer- 
tain event is not evidence that the event was thg cause 
of the condition unless there is something in the [nature 
and relation of the event and condition showing that 
one was the cause of the other. 

“The only evidence, however, which Dr. Caddick 
suggests is that Spalding before the fall was abU? to do 
his work and was not able to do it afterwards. 1 This 
argument assumes the very thing in controversy. 
Post hoc ergo propter hoc is a fallacious argument. 
In fact, the argument seems to be: Spalding was a 
capable, efficient and skilled workman before hijs fall, 
but in a few days or weeks afterwards lost his skill, 
his self-control and mental power, and gradually be¬ 
came incapable, inefficient, and finally entirely non 
compos mentis; therefore the fall must have been the 
cause of this degenerative change. * * * The tes¬ 

timony of Spalding’s family and friends indicated a 
progressive failure in his mental and physical powers 





34 


after the happening of the accident resulting in his 
abandonment of his employment * * * and his 

progressive loss of mental power, and culminating in 
his death. 

‘‘The rules of law which govern the decision of this 
case are well settled. The burden is on the claimant to 
prove an injury sustained as the proximate result of 
an accident suffered in the course of the injured per¬ 
son’s employment and arising out of his employment; 

He is not entitled to compensation for a con¬ 
dition resulting from a pre-existing disease and not 
the result of an accident suffered in the course of his 
employment and arising out of it. * * The 

claimant has the burden of proving not only that an 
accident happened but also that the accident was the 
proximate cause of the injury suffered or the condition 
of incapacity for which compensation is sought—that 
is, lie must prove the causal connection between acci¬ 
dent and the condition of incapacity which constitutes 
his claim for compensation * * *. The liability 

cannot rest upon imagination, speculation or conjec¬ 
ture but must be based upon facts established by a pre¬ 
ponderance of the evidence. * * * It cannot rest 

upon a choice between two views equally compatible 
with the evidence. * * * 

“* * *! The matter depends upon the conclusion to 
be drawn from all the uncontradicted evidence concern¬ 
ing the facts and the divergent opinions of the expert 

witnesses. The existence of the condition of disabilitv 

• 

must be conceded. The question for decision is. Was 
its proximate cause the fall in the pit? The only wit¬ 
nesses who testified as experts who had any personal 
first-hand knowledge of Spalding and his injury 
* *, each * * * expressed his professional judg¬ 
ment that the injury in 1925 could not have been the 
cause of his death in 1928 * * V’ 





Conclusion. 


It is respectfully submitted that the letter of tlje Deputy 
Commissioner, dated May 11, 1933, was a compensation 

order and in the absence of an appeal constituted a final 

! 

order rejecting the claim; and further, that the purported 
findings of fact and award of the Deputy Connjiissioner, 
dated December 27, 1933, are not supported by | any sub¬ 
stantial evidence in the case, no causal connection having 
been shown between claimant’s disability on and after 
March 13, 1933, and his injury sustained Decembejr 5, 1932. 

Wherefore it is submitted that the decree of the court 
below was wron<>; and should be reversed. 


Charles W. Amjii, 
Attorney for Appellants. 


(5584-C) 
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In the United States Court of Appeals 
for the District of Columbia 

I 

October Term, 1934 j 

i 

No. 6299 j 

l 

Aetna Life Insurance Company, A Corporation, 
and George Peterson, Inc., a Corporation, appel¬ 
lants, j 

v. \ 

i 

Robert J. Hoage, Deputy Commissioner, United 
States Employees’ Compensation Commissibn, 
District of Columbia Compensation District, and 
Erick Erickson, appellees 

_ i 

BRIEF FOR APPELLEES 

STATEMENT OF THE CASE j 

This case arises under the provisions of the Dis¬ 
trict of Columbia Workmen’s Compensation A^t 
of May 17, 1928 (D. C. Code, Title 19, Chapt. 2j), 
making* applicable to employees in certain employ¬ 
ments in the District of Columbia, the Longshorb- 
men’s and Harbor Workers’ Compensation Act of 

March 4, 1927 (U. S. C. A., Title 33, Chapt. 1$, 

(i) I 


i 




sees. 901, et seq.), which will In* hereinafter re¬ 
ferred to as the “compensation law/’ 

On December 5, 1932, Erick Erickson, while in 
the employ of George Peterson, Inc., o08 National 
Marine Building, Washington, I). C.. sustained in- 
juries which arose out of and occurred in the course 
of his employment, resulting in subsequent dis¬ 
ability. While employed and engaged in loading 
wheelbarrows, some empty and others loaded with 
hollow tile, on a lift, the employee was in the act 
of moving a wheelbarrow when the operator of the 
lift hoistbd a wheelbarrow loaded with tile and an 
empty wheelbarrow, with the handle of the loaded 
wheelbarrow projecting beyond the lift. V\ hen 
the load had reached the height of about one story 
above the employee, the handle of the wheelbarrow 
caught in the frame of the hoist, upsetting the 
wheelbarrow and causing some of the tile to fall,, 
striking the employee upon the back, causing cer¬ 
tain injuries hereinafter referred to. 

The employer and insurance carrier, appellants 
herein, admitted liability for the payment of com¬ 
pensation for a period of disability from Decem¬ 
ber 7, 1932, to March 13, 1933, inclusive, a period 
of 13 5 7 weeks, at the compensation ratr of $9.33 
per week, amounting to $127.95. This sum was 
paid without an award. Thereafter, on April 7, 
1933. the employee filed a claim for compensation, 
and on May 11, 1933, a hearing was held upon said 
claim before the deputy commissioner. On that 
date and following the hearing a letter was writ- 
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ten to tlie employee by the deputy commissioner 
relative to his case (referred to hereinafter), wljiich 
the appellants assert was a 44 compensation order’’, 
and by reason of which the appellants seek to ter¬ 
minate payments of compensation as of March! 13, 
1933. Subsequent hearing's were held by I the 
deputy commissioner on the employee’s claim for 
further compensation on the following dates: Jjme 
23, 1933, and November 29, 1933, followed by |the 
filing of a compensation order, award of compensa¬ 
tion, on December 27, 1933, which the appellants 
contend is not in accordance with law. 

Proceedings for review of the said compensa¬ 
tion order were instituted on January 26, 1934,! in 
the Supreme Court of the District of Columbia 
by the employer and insurance carrier, to which 
the deputy commissioner and the employee fijed 
a joint motion to dismiss. On April 28, 1934, the 
court below filed a memorandum opinion in which 
the evidence as presented before the deputy com¬ 
missioner was reviewed, with the conclusion that 
the motion to dismiss the bill should be sustained; 
accordingly, on May 10, 1934, a decree was filpd 
dismissing the bill of complaint and from this qe- 
cree the present appeal was taken. j 


STATUTES INVOLVED 


Sec. 919. (a) Subject to the provisions of 
section 13 a claim for compensation may pe 
filed with the deputy commissioner * * * 
and the deputy commissioner shall haye 
full power and authority to hear and db- 
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termine all questions in respect of sucli 
claim. * * * 

(c) * * * If a hearing on such claim 

is ordered the deputy commissioner * * * 
shall within twenty da vs after such hearing 
is had, by order, reject the claim or make 
an award in respect of the claim. * * * 

(e) The order rejecting the claim or mak¬ 
ing the award (referred to in this Act as 
a compensation order) shall be filed in the 
office of the deputy commissioner, and a 
copy thereof shall be sent by registered mail 
to the claimant and to the employer at the 
last known address of each. * * 

Sec. 921. (a) A compensation order shall 
become effective when filed in the office of 
the deputy commissioner as provided in sec¬ 
tion 19, and, unless proceedings for the sus¬ 
pension or setting aside of such order are 
instituted as provided in subdivision (b) of 
this section, shall become final at the expira¬ 
tion of the thirtieth dav thereafter. 

(b) If not in accordance with law, a com¬ 
pensation order may be suspended or set 
aside, in whole or in part, through in¬ 
junction proceedings, mandatory or other¬ 
wise, brought by any party in interest 
against the deputy commissioner making 
the order. * * * 

QUESTIONS PRESENTED 

The issues before this Honorable Court are sub¬ 
stantially as follows: 

1. Was the letter dated May 11, 1933, addressed 
to the employee by the deputy commissioner, which 












o 


will be hereinafter more fullv described, a ‘fcom- 
pensation order” within the meaning of the Dis¬ 
trict of Columbia workmen’s compensation la|w? 

2. Are the findings of fact made by the deputy 
commissioner in the compensation order filecSl De¬ 
cember 27, 1933, supported by evidence? 

i 

i 

ARGUMENT ON THE FACTS 

i 

The employer and insurance carrier in this) case 
do not question the fact that Erick Erickson! sus¬ 
tained an injury on December 5, 1932, arising out 
of and in the course of his employment, nqr do 
they raise any question relative to the compensa¬ 
tion paid for the period December 7,1932, to M|arch 
13, 1933 (R. 3, 4). Shortly prior to Marcli 13, 
1933, the insurance carrier, appellant herein, had a 
medical reexamination of the employee, from which 
it concluded that the disability to the employee! had 
terminated, and that any disability then existing 
was the result of a certain disease from which! the 

i 

employee then and prior thereto was suffering. 
Accordingly, the insurance carrier ceased to jpay 
further compensation, denying liability for the pay¬ 
ment of further compensation on the ground {hat 
anv disability from which the employee might be 
or was suffering on and subsequent to said March 
13, 1933, was not the result of the original injury 
suffered by him on December 5, 1932 (R. 4). 

On April 7, 1933, the employee, not having re¬ 
ceived any compensation subsequent to March j 13, 
1933, filed a claim for compensation, alleging that 
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as a result of the injury of December 5, 1932, he 

had been totally disabled for work since that date. 

* 

This claim was controverted bv the insurance car- 
rier and after due notice to all parties in interest 
a hearing was held by the deputy commissioner on 
May 11, 1932), from which the following testimony 
is summarized (R. 4, 5). 

At that hearing Erich Erickson, age 37 years 
old, who was not represented by counsel before 
the deputy commissioner, testified that on Decem¬ 
ber 5, 193.2, while he was employed by George Pe¬ 
terson, Inc., as a laborer on the Department of 
Justice Building, then under construction, and 
while working in the cellar of the building loading 
tile into wheelbarrows to be taken up in a lift or 
elevator, a wheelbarrow loaded with floor tile was 


so placed on the elevator that its handle stuck out 
beyond the edge, and when the elevator went up, 
the handle struck the frame at the first floor level. 


causing the wheelbarrow to be overturned and tile 
to fall therefrom, which tile struck him on the 
back as he was pulling up another wheelbarrow; 
that he later went to eat, reporting the accident to 
the foreman, and was given some light work; that 
a little before four o’clock of that afternoon he 


went to the hospital for treatment and was told 
to go home; that he was dizzy and could not see 
well; that the next dav he worked for about an 


hour and went again to the doctor and had a plas¬ 
ter put on his back, together with strapping, and 



I 


mm; 

I 

acci- 


clid not work thereafter (R. 5); that luj was 
treated by Dr. Riddick, attending physician!, who 
discharged him as able to go back to work on 
March l‘>, 1933, to take light work. Witness testi- 
tied that he was not able to do light work because 
of a brace which he was wearing: that he tould 

^ I 

not b(‘iid over; that he could not get a job;] that 

i 

he could not sleep unless he put something linder 
his stomach because of pains in Iris back (he indi¬ 
cated the upper lumbar region and down the back 
to the ilium); that if he walks hard he has } 
that he had not been free from pain since the 

dent: that his eves trouble him: that he sweats a 

* 

great deal and is in terrible shape and not able to 
do any work; that he tried to go back to work in 
March when Dr. Riddick told him, and asked for 
a watchman’s job which he did not get; that he 
went to New York but could not get a job, jand 
there stayed with friends; that since March I 13, 
1933, he had not done anything except to stay 
around home and walk around the street about an 
hour and a half, after which he would come home 

and go to bed; that the back condition was about 

l 

the same then (at time of hearing) as it was on 
March 13; that the tile which struck him :tell 
straight down on his back and did not strikej 1 a 
glancing blow (R. 5, 6). 

John II. Thnhc, formerly a foreman on the job 
with Mr. Erickson, testified that the claimant vtas 
a good worker and did heavy work without co:m- 
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plaints; that the superintendent had told him to 

get Erickson because he was a pretty strong man 

for anv heavy work; that Erickson did timber 
% * 

work and carried acetylene tanks weighing 150 to 
200 pounds; that since the accident the employee 
has complained of pain in his back and of dis¬ 
comfort in wearing a brace, as well as difficulty in 
walking (R. 6). 

Dr. Arch L. Riddick, the employer's attending 
physician, testified that he saw Erickson for the 
first time on December 9, 1922, at which time he 
complained that on December 5 a piece of tile or 
concrete struck him a glancing blow on the back, 
on the lotver part of the thoracic and the upper 
lumbar region; that examination showed contused 
lumbar muscles of his back with residual symp¬ 
toms (R. 6) ; that report of X-ray examination 
made December 10, 1932, showed an old fracture 


or nonfusion and an irregularity in the transverse 
process of the first lumbar vertebra on the left side, 
with smooth edges; that the bodv of the sacrum 
was slightly anterior to the articular surface of 


the fifth lumbar vertebra; that it was impossible 
to sav whether this was a congenital defect or the 
result of an injury (R. 6, 7). Witness testified 
that he did not consider that the condition revealed 


by the X-rays had any connection with the injury 
sustained by Mr. Erickson on December 5, 1932; 
that he diagnosed Erickson's condition as contused 
lumbar muscles of left side, no evidence of frac¬ 
ture to the ribs or recent injury to the spinal col- 






unm, and he estimated disability at about |three 
weeks; that the employee’s condition did ndt im¬ 
prove under treatment, and he was subsequently 
referred to I)r. Talbot; that at that time th(? em¬ 
ployee was stooping forward more, the pain had 
changed in position from the upper region, and he 
complained of more pain in the sacrum, also in the 

i 

lower lumbar region and the juncture of the lupibar 
vertebrae with the sacrum; that on February 1, 

i 

1933, another X-ray examination was made bV Dr. 

Moore and Dr. McPeak, which included a cheek of 

the chest to determine whether anv chest involve- 

%■ 

ment might account for night sweats and sweating, 
which was negative: that after the reexaminlition 
the witness felt that the symptoms were notj due 
to a single blow on the left side of the lower jthor- 
acic and upper lumbar regions, and he suggested 
to the employee about February 1st that lnj try 
working (R. 7); that on February 4, 1933, af the 

. ^ i 

hospital, a cast was applied to the employee from 
the sacrum to the armpits, which gave almost! im¬ 
mediate relief; that the cast was removed on jFeb- 
ruary 27, 1933, and a brace was applied with two 
steel bands running down each side, fixed at the 

I 

pelvis with a shoulder brace to hold him in an erect 
position; that the employee continued to complain 
of pain in his back (R. 7) ; that witness could not 
see that the condition of the left lower thoracic and 

i 

left upper lumbar regions had anything to do >kdth 
the employee's generalized condition; that witness 
saw the report from the Health Department, Xew 
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York City, showing a 4 plus Wassermann, to which 
lie attributed the shifting pain and general symp¬ 
toms: that the condition of the employee was not 
the result of a blow but a coincident of conditions, 
and that the employee’s disability was due to a con¬ 
genital condition complicated by syphilis, and not 
due to a localized injury (R. 8). 

Dr. J. Durrson Stout testified that he examined 
the employee on April 27, 1933, and that in his 
opinion the employee has an orthopedic congenital 
condition and syphilis of an unknown duration— 
syphilis of the nervous system; that lie found no 
injury to the central nervous system due to trauma. 
Dr. Stout's opinion of Mr. Erickson's present con¬ 
dition and its relation to the injury he sustained 
is essentially the same as lhat of I)r. Riddick 


(R. 8, 9). 

Dr. Edgar M. MrPrak testified that he made an 
X-rav examination of the emplovee on December 
9, 1932, at which time examination of the lower 
dorsal and lumbo-sacral spine showed an irregu¬ 
larity in the transverse process of the first lumbar 
vertebra on the left side, the edges of which are 
smooth: that apparently it was a fracture which 

had existed for some time; that the bodv of the 

* 

sacrum is slightlv anterior to the articular surface 
of the fifth lumbar vertebra: that it was impossible 
to say whether this is a congenital defect or the 
result of injury; that witness made a reexamina¬ 
tion on Februarv 1, 1933, which showed no change 
from the first examination (R. 9, 10). 
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Dr. John Alan Talbot testified that he exajmined 
the employee twice, first on January 6, 193$, and 
again on April 28, 1933; that the employee’s! chief 
complaint on January 6 was that of pain andj stiff¬ 
ness in the lower dorsal region; that witness ex- 

i 

amined X-ray reports and films and noted nothing 
that could bo attributed to the recent injury { that 
the examination on January 6, 1933, showed ajwell- 
muscled man with back motions slightlv lifnited 
in forward bending, more of a stiffness, and Some¬ 
what tender over the spines of the dorsal and‘lum¬ 
bar vertebrae, with no particular amount of in- 

i 

voluntary muscle spasm; that witness exaniined 
the employee on April 28, 1933, and reported jthat 
the examination was essentially negative exlcept 
that employee voluntarily held the back stiff when 
attempts were made to have him flex his spline; 
that witness felt that whatever disability employee 
had could not be directly attributed to the injury 
of December 5, 1932, and that the positive Wasper- 
mann could well be the cause of his prolonged con¬ 
valescence; that the employee should have sojune 
antiluetic treatment; that from an orthopedic 
stand point the first thing to do is to see if ahti- 
hietic treatment would clear up the condition 
(R. 10, 11). I 

All of the physicians who testified at the hear - 

i 

mgs on Mag 11, 1.033, and whose testimony \ is 

briefly summarized above, icere called by the \n- 

! 

sura nee carrier. At this hearing Erickson was hot 
represented by counsel (R. 33). He was entirely 
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unaware of the venereal condition or of the al¬ 
leged effects thereof and was surprised by the 
testimony offered (R. 29, 34). The substance of 
the evidence at this hearing brought out that the 
employee has a probable congenital anomaly in 
the lumbar vertebrae, with complete sacralization 
of the body and transverse processes of the fifth 
lumbar vertebra, and apparently ankylosis of ar¬ 
ticulation of the right side between the bodies of 
the fourth and fifth lumbar vertebrae of congenital 
origin; that the employee by reason of a 4-plus 
Wassermann reaction has syphilis with neuro- 
syphilitic involvement (R. 11, 12). It will be 
shown hereinafter that subsequent to this hearing, 

antiluetic* treatment was received bv Erickson in an 

%/ 

effort to eliminate syphilis as the supposed cause 
of disability subsequent to March 13, 1933. Such 
antiluetic treatment was suggested bv Dr. Talbot 
to see if the back condition would be cleared up. 
After the hearing and on the same day, to wit, 
May 11, 1933, the deputy commissioner mailed 
the following letter to Mr. Erickson, with a car¬ 
bon copy to the insurance carrier: 

Mr. Erick Erickson, 

621 Eye Street, NW., 

Washington, D . C. 

Dear Sir: Reference is made to the case 
of vourself vs. George Peterson, Inc., em- 
plover, and the Aetna Life Insurance Com¬ 
pany, insurance carrier. 







The medical evidence adduced at the liear- 

i 

ing held before me this moraine; in vourl case 
establishes that you did not suffer ami dis- 
ability as a result of your injury of Ddcem- 
ber 5. 1932, subsequent to March 13, {l933. 
The medical evidence further shows that the 
disabilitv which vou are suffering ati the 
present time is due to a condition whifli is 
entirely unrelated to your injury. 

The records indicate that the insurance 


company has paid compensation to you on 

account of disabilitv suffered as a result of 

* 

the injury of December 5, 1932, from De¬ 
cember 7, 1932, to and including March 13, 
1933, a period of 13 5/7 weeks, at the jrate 
of $9.33 per week, amounting to $127.95. 
In view of the medical evidence adduoejl at 
the hearing, it will be impossible for mje to 
order the insurance company to pay you any 
further compensation or furnish further 
medical treatment to you. 

Verv trulv yours, 

R. J. IIOAGE, | 
Deputy Commissioner. (R. 13.1) 
RJH: K * | 

c. c. to insurance carrier. 


The letter quoted above was not intended to have 

l 

nor does it have the effect of a “compensation or¬ 
der" finally terminating the employee's right! to 


compensation, but, as stated by the deputy com¬ 
missioner, was “based upon the medical evidence 
before the Deputy Commissioner at that time, dnd 
the purpose of the said letter was to induce the 
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claimant to have examinations and, if necessary, 
medical treatment to cure the syphilis” (R. 30). 
The employee was subsequently examined on May 
16 and on May 24. 1933, bv two local physicians 
who made Wassermann tests and other tests ( but 
not a spinal puncture test ) for syphilis (R. 14, 15). 
Dr. Oscar B. Hunter on June 16, 1933, made Was- 
sermann and Kahn tests and also a complete ex¬ 
amination i of the spinal fluid. The first two tests 
(blood tests) were both negative, but the spinal 
fluid examination showed a positive reaction for 
syphilis of a modified or typical paretic type of 
manifestation (R. 15). Thereafter at the em¬ 
ployee's request for further consideration of his 
claim, the deputy commissioner held a further 
hearing on June 22, 1933, at which time the em- 
] Joyce was represented by counsel. At the open¬ 
ing of the said hearing, and prior to the introduc¬ 
tion of testimony by the employee, the deputy com¬ 
missioner stated that at the conclusion of the hear¬ 
ing of May 11, 1933, the employee was dissatisfied 
with the evidence respecting his physical condition 
and requested the privilege of having further medi¬ 
cal reports submitted; that as the result of an ex¬ 
amination ithe employee applied for the right to 
submit further evidence with respect to his claim 
for compensation, and that in view of the findings 
of said examination it seemed warranted that fur¬ 
ther testimony should be taken before a flnal con¬ 
clusion was readied with reference to this case (R. 
14). The fact that the employee was taken by sur- 
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i 

prise at the* original hearing on May 11, 1933, and 
was unaware of the venereal condition which the 
insurance* carrier had shown to exist or the alleged 
effects thereof, was one of the reasons for permit¬ 
ting tin* employee to offer further evidence relative 
to the effect, if any, of the syphilitic condition [upon 
his disability. Tin* hearing on June 23, 1933J, was 
designated bv the deputv conniiissioner as a ‘fcon- 

i 

tinned hearing", and tin* employee was permitted 
to product* medical testinionv (R. 34). | 

The following is a summary of the evidencelpre¬ 
sented by the employee at the hearing hel(|l on 

June* 23,. 1932,: I 

i 

Dr. Ijijlc M. Mason testified that he speciajized 

in neurologv including venereal diseases and is 

Director of the Venereal Clinic of the District of 

Columbia; that a Wassermann test was made in 

Erickson’s case bv one of the doctors at the clinic 

- 

on May lb. 1933, which was negative; that a sipgle 
negative does not exclude syphilis; that no o|her 
tests were made by this witness in the employee’s 
case (R. 14). I 

Dr. Tonn/s Cajigas testified that he examined 
claimant on May 24, 1933, and made a Washer¬ 
man n test, a Kahn test and a Presumptive Kalin 
test, the results of which were negative; that a 
spinal puncture was not made; that a single nega¬ 
tive does not exclude syphilis; that the spinal fl|iid 
test is the only certain way of determining syph¬ 
ilis; that on a record of a four-plus Wassermainn 

test made March 20. 1933. the tests made bv hiim 

%/ 

104396—34-3 









were ratlin* unusual; that witness thought that a 
spinal jiuneture should bo made (R. 14, 15). 

Dr. Oscar B. Hauler testified that on Juno 16, 


1933. lie made an examination of Erickson: that 


Wassermann and Kahn tests of the blood wore 


made, and a complete examination of the spinal 
fluid was made: that all of the blood tests showed 


negative: that the Kahn Presumptive test showed 
a two-plus reaction; that the spinal fluid examina¬ 
tion showed a four-plus reaction in both Wasser- 
manns, four-plus reaction in Kahn routine test, 
and four-plus reaction in the Kahn Presumptive 
test: that other tests indicated a modified or a 


typical paretic type of manifestation: witness 
could not say positively whether the employee 
personally contracted syphilis, or whether it was 
of a liereditarv nature; that it is not unusual in 
late or long-standing cases for the blood to be 
negative or weakly positive, as in this case, and 
the spinal fluid definitely positive; that witness 
did not make a complete neurological examination 
of the claimant, but made a casual examination. 


finding some carlv clinical evidence of what might 
be termed! paresis: that it was difficult to say 
whether the employee's disability at present is due 
solely to the four-plus spinal reaction and the 
other evidences as shown bv the records, or is the 


continuation of his original injury in December 
(R. 15, 16). 

Erick Erickson testified, through an interpreter, 
that since March 1, 1933. he had gone to the doctors 
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to whom lie had Ikh*i 1 sent: nainelv. Doctor Hu|nter, 

i. 

Doctor Cajigas. and the doctor from the Ollinic: 


anv 


ook 

re- 


that he lias never been treated for syphilis in 
form, and no medicine lias been given him ^ince 

_ i 

December o, 1932: that lie has never been t relit ted 

i 

for venereal disease (R. 1(>). j 

Subsequent to the hearing on June 23, 1933 j the 
employee* went to Gallinger Hospital where Ik* i 
regular antisyphilitic treatment and subs(*qu(‘ir 
}>orts indicated that tin* Wassermann and oilier 
tests were negative. Tin* deputy commissioned at 
the opening of the continued hearing of November 
29. 1933, after antisyphilitic treatment had ljeen 
given, stated that the purpose of that hearing was 
to hear any testimony which the employee might 
have, as to his present condition being related or 
unrelated to the injury sustained by him on l)e- 
cember 5, 1932 (R. 17). | 

The following is a summary of the testimony 
adduced by the employee at the hearing on Novem¬ 
ber 29. 1933: j 

Dr. Russell Fields, who specializes in derpia- 

I 

tology and syphilology, doing syphilitic work at 

I 

Gallinger Hospital, testified that he saw about 300 
syphilitic cases a week in the course* of his pro¬ 
fession: that the employee was sent to the clinic iat 
Gallinger Hospital by Dr. Mason, of the Health 
Department Clinic, about fifteen weeks prior there¬ 
to; that Krickson was sent to Gallinger Hospital 
for the purpose of receiving special (infisijjdulif\ie 










treatment by tryparsamide, a dray used primarily 
for neurosyphilis; that Erickson was treated for 
about eight or ten weeks but did not improve so far 
as the symptoms about udiich he eomplained most, 
pain in the bach: that witness referred the em¬ 
ployee toi Dr. Penhallow and to Dr. Schneider, 
neurologist, and later he was sent to the Gallinger 
Hospital for a spinal puncture, Wassermann tests, 
etc.; that on October 7,1933, another spinal fluid ex¬ 
amination was made after claimant had been under 
treatment ten or twelve weeks and the examina¬ 
tion of the spinal fluid showed marked improve¬ 
ment in his syphilitic condition—the tests ‘ 4 as far 
as ire in re concerned /cere absolutely negative" 

(R. 18): that the employee then came back to the 
clinic to continue treatment: that the treatment 
has produced improvement in the findings of the 
spinal fluid, but it was still noticed that the patient 
had jutin in the back: that witness did not feel that 
the pains in the bach were due to syphilis; that the 
employee, had an early neurosyphilis, syphilis of 
the central nervous system (R. 18) : that during 
the patient's treatment there had been a marked 
serologic change and not a marked symptomatic 
change as regards employee's bach condition , 
which had remained about stationary during all 
the treatments; that witness did not think that 
further antineurosypliilitic treatment will aid the 
back condition, and he thinks that there is no con¬ 
nection between the neurosyphilitic condition and 
the bach condition complained of, this deduction 
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having been made on the fact that a backache U not 
a predominant symptom of syphilis; that the focal¬ 
ized back injury in the sacroiliac region is not a 
predominating manifestation of neurosyphilis j that 
witness would not say that employee was free from 
neurosyphilis—lie has no symptoms thereof—hand 
assumes that the employee has not reached a point 
where he could be said to be cured; that he ljnust 
be under treatment two or three years, the longer 
the treatment the less sure the patient has| the 
disease; that witness felt that the employee should 
be examined bv a neurologist who would know 
more about his condition, and therefore sent him 
to Dr. Schneider (R. 18, 19). | 

I)r. Antoine Schneider, one of the leading neu¬ 
rologists of Washington, testified that he first haw 
the employee on October 2, 1933, after reference 
from Dr. Fields; that the employee's complaint 
then was a pain in the back and upon examination 

I 

found no obvious physical cause for the low bjiek 
pain; that about a week after October 2, 1933, jthe 
employee was sent to Gallinger Hospital for ten 
days and serological tests were made which wfre 
for all practical purposes absolutely negative; tliat 
witness made a thorough neurological examination 
of the employee, who had only the one specific com¬ 
plaint, pain in the hack, low down, approximately 
in the saero-iliac region; that there was apparently 
excessive pain on palpation and percussion oier 
the first lumbar vertebra as well as over the last 
lumbar and the first sacral, with history of that 
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being a continuing condition from the date of in¬ 
jury ; that witness concluded that there was defi¬ 
nitely pain and that if there was pain lie would not 
consider it in relation to the syphilitic condition; 
that on manipulation of spine, witness found defi¬ 
nite limitation of motion particularly on bending 


forward: 'employee got relief by bracing himself 


backward; witness further testified that a neuro¬ 


syphilitic, a man who has a syphilitic affection in 
his central nervous svstem, mav be affected in dif- 
ferent wavs; mav not be affected at all; mav lose 
the power of his legs and arms; or may go crazy; 
that a syphilitic condition as found existing in this 
employee "Merer manifests itself in pain, but very 
often it deadens pain; the witness further testified 
that taking into account the medical treatment, the 
difficulty with the employee’s back is absolutely 
due to something else than the syphilitic condition: 
that employee was not able to resume his usual 
work at the time of his examination (R. 19, 20, 
and 21). 

Dr. Dunlap P. Penhallow testified that the em¬ 
ployee was referred to him by Dr. Fields for ex¬ 
amination on July 23, 1933, that he made a routine 


orthopedic examination of the claimant's back; 
that employee gave history of an accident on De¬ 
cember 5, 1932, and of subsequent treatment; that 
employee! stated in his history that he had not 
worked since the accident and was wearing a brace 
extending the whole length of his back; that the 






employee V chief complaints were pain in the jback, 

i 

inability to lift, and pain in his hi]) on exeiltion; 
this witness felt that the employee had a disability 
which precluded him from work, with a restriction 
of motion (R. 21. 22). j 

Erick Erickson testified that he has been Rear¬ 
ing a brace every day since March (1933) ; j that 
at the time of injury he went to George Washing¬ 
ton Hospital where X-rays were taken, a lamp, 
electricity and massage were used on his back; 
that he was put in a cast and was on his pack 
thirty-one days; that a brace was put on the day 
the cast was taken off; that he cannot walk i|f he 
does not wear the brace; that he has pain; tlujt he 
walks three or four blocks and if he does not have 
the brace on he starts sweating, getting a head- 

i 

ache, and has pain all over; that he cannot \fork 
with tlie brace on—it extends over the shoulders 
and fits down over the buttocks. Witness testified 
that before December 5 he never had trouble with 

I 

his back. He indicated that the place of the pain 


which troubles him now as the junction of the first 
lumbar with the sacrum and upper dorsal region, 
and the first lumbar vertebra and the sacrum; {hat 
the pain has been there every day since he jhas 
been hurt; that when the cast was on it did inot 
hurt; that sometimes he sleeps with the brace |on; 


that when he tries to bend he has to put the brace 
on and that on some nights he does not sleep. |He 
testified further that he does not know of an iold 


00 


fracture of the spine; that he has worked hard all 
of is life and never had an injury to his back or 
ribs before this time (R. 22 and 23). 

Following, chronologically, the hearing on May 
11, 1933,1 the employee at the hearing on June 23, 
1933, produced evidence which showed conclusively 
that he had neurosyphilis, although the blood tests 
for syphilis were negative. After this hearing he 
proceeded to secure a source of treatment by try- 
parsamide. a drug used primarily for the treatment 
of neurosyphilis. This treatment proved to be 
verv effective because at the hearing on November 
29, 1933, it was testified that result of the spinal 
fluid examinations was essentially negative. The 
course of treatment for neurosyphilis, which fol¬ 
lowed the recommendation of Dr. Talbot, the insur¬ 
ance carrier's physician, to clear up the luetic con¬ 
dition, did in fact definitely remove syphilis as the 
cause of Erickson's disabilitv. The evidence 
elearlv shows that during treatment and when the 
syphilitic condition had abated, the manifestations 

of disabilitv in the back remained constant 

%> 

throughout. Moreover, the disability to the back 
resulting from the injury of December 5, 1932, was 
shown conclusively to be wholly responsible for the 
claimant's inabilitv to work—the condition which 


requires him to wear a back brace. Dr. Schneider, 
specialist in neurology, testified that with this type 
of syphilitic infection—neurosyphilis—the in¬ 
volvement is in the central nervous system, hence 
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i 

there could be no pain manifested and that this 
type of syphilitic infection deadens pain. j 

Tn the compensation order filed on December 27, 

1 

1933, the deputy commissioner made, in parj, the 

i 

following findings of fact: I 

i 

“that after the completion of the treatments 
the tests showed negative, indicating! that 
the venereal disease had become latent j and 
was not a factor in producing pains in the 
back and causing the claimant's disability, 
and also establishing that the pains fjTom 
which the claimant had continuously isuf- 

• I 

fered from the date of his injury to! the 

present time are due to causes resulting 

from the injury and not the syphilis; that 

the claimant is still suffering from the re- 

. 1 

suits of the injury sustained by him! on 
December 5, 1932; * * * that the ilied- 

ieal evidence now reveals that the claim¬ 
ant's condition is entirely the result of his 

•/ 

injury and not the result of the syphilitic 
infection’', etc. (R. 30). j 

The findings of fact, above quoted, are amply 
supported by the evidence set forth above as taken 
from the hearings held on June 23 and November 

29, 1933. Under the decisions of this Honorable 

| 

Court, cited below, there being evidence to shp- 
port the findings of fact of the deputy commis¬ 
sioner, they should be regarded as final alnd 
conclusive. 1 

The obvious theory of the appellants is that hll 
disability as a result of the injury terminated |on 
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March 13, 1933, and that all disability thereafter 
was due to the syphilitic infection. Their own 
physician suggested antiluetic treatment to see if 
such treatment would clear up the condition. The 
treatment having been obtained and having failed 
to affect the condition in the employee’s back to 
the slightest extent, the theory of the appellants 
collapses, j The net result of the employee's per¬ 
sistence ill ascertaining his true condition by un¬ 
dergoing numerous Wassermann and other tests 
and by having several very painful spinal punc¬ 
tures, was the ruling out definitely of all question 
of syphilis as the factor producing disability. 


ARGUMENT ON THE LAW 

The two questions of law involved in this case 
are: (1) whether the letter of May 11, 1933, con¬ 
stituted a u compensation order’' within the mean¬ 
ing of the compensation law, which terminated the 
employee's right to compensation, and (2) whether 
there was evidence before the deputy commissioner 
to support the findings of fact in the compensation 
order filed on December 27. 1933, which awarded 
continuing compensation. 

With respect to the first question attention is 

called to the form of the letter (R. 13) advising 

the employee that the medical evidence in his case 

(as adduced by the insurance carrier's physicians) 

showed that he did not suffer anv disabilitv as a 

• % 

result of his injury on December 5, 1932, subse¬ 
quent to March 13,1933. By comparing this letter 





with the prescribed formal compensation '.order 
filed on December 27. 1932, and set forth at length 
in the record beginning at page 27, it will be ob¬ 
vious that the letter does not even faintlv resemble 
a compensation order. (Compare Lea Matthews 
Shipping Corporation v. V. S. Employee's Com¬ 
pensation Commission , 56 Fed. (2d) 860, aj case 
arising under same act holding that an ordejr re¬ 
quiring employer to reimburse employee for linedi- 
cal expenses, with reservation of jurisdiction was 
not a 44 compensation order” within the meaning 
of the Longshoremen’s Act.) The letter dip. not 
contain a command, order, or direction, but merely 
the opinion of the deputy commissioner based jipon 

certain medical evidence adduced bv the carrier. 

* 

The employee, as the record shows, was completely 
unaware at the hearing on May 11, 1933, tli^t he 
was suffering from neurosypliilis. He was 1 , not 
represented by counsel and was taken by surprise 
by the testimony relative to the syphilitic condi¬ 
tion. The purpose of the letter as explained by 
the deputy commissioner (who certainly should 

i 

know the purpose for which it was written) jwas 
not to reject the employee’s claim for compepsa- 

i 

tion or to terminate payments, but to induce him 

to be examined and if necessary to obtain medical 

* 

I 

treatment to cure the venereal disease. 

i 

Of course, the employee did not seek judicial re¬ 
view of such a letter under section 921 of the Act 

t 

as the appellants contend he should have done. 
The letter was not of such nature as to put any 
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person on notice that a formal and final adjudica¬ 
tion or determination of the compensation claim 
had been made, especially Mr. Erickson, the em¬ 
ployee in this case, who had to testify through an 
interpreter. 

The United States Employees' Compensation 
Commission, in accordance with the provisions of 
section 929 (a) (1) of the Longshoremen's Act, 
on September 28, 1927, and December 10, 1927, 
prescribed a form of compensation order for the 
use of dephty commissioners in awarding compen¬ 
sation and also a form of order for their use in 
rejecting claims. In the form of compensation 
orders prescribed by the Commission the style of 
the ease is required, its number, findings of fact, 
an award, or reasons for rejecting the claim, and 
proof of service. The form of compensation order 
as shown on pages 27 to 21, inclusive, of the record 
is substantially in accord with the requirements 
in the Commission’s regulations. See page 64 of 
the annual report to Congress of the United States 
Employees' Compensation Commission for the fis¬ 
cal vear Julv 1, 1929. to June 20, 1920, and the case 
« • 

of Howard v. Monahan, d(putjj commissioner, 22 
Fed. (2d) 220. in which the court set aside the 
compensation order because of the failure of the 
deputy commissioner to comply with the Commis¬ 
sion's regulations, referred to above, and remanded 
the case to the deputy commissioner with in¬ 
structions to make and file findings of fact in ae- 
cordance with law and to make a compensation 








order in accordance with such finding. Thirj de¬ 
cision is important as showing recognition by a 
Federal court of the regulations made by the (Com¬ 
mission which are binding upon deputy comptis- 
sioners, and the Commission, no less than ujpon 

l 

all parties whose interests may be affected by the 
law, and as having the force and effect of Jaw. 
See also the footnote at page 289 in the cascf of 
Crowd! v. Benson, 52 S. C. R. 285. | 

Sections 919 (c) and 919 (e) of the Longshore- 

i 

men’s Act, quoted above, provide that an order {re¬ 
jecting a claim or making an award shall be kno|wn 
as a “compensation order” and shall be filed! in 
the office of the deputy commissioner. Such provi¬ 
sions obviously contemplate and require the filing 
of a forma! compensation order by the deputy com¬ 
missioner to be sent by registered mail to all parties 
in interest. 

To sustain the appellants' contention that tjie 
letter of May 11,1933, was a “compensation order” 
would lie to disregard entirely the formal natujre 
of the compensation order (dearly contemplated by 
Congress in the provisions of the Act referred \o 
and to disregard the purpose of the deputy com¬ 
missioner in sending the letter, as set forth in tlje 
compensation order filed December 27, 1933, a|s 
well as to impute disregard by the deputy commis¬ 
sioner of the Commission's specific regulation^ 
relative thereto. 

Notwithstanding the foregoing, there is the enir 
ployee to be considered. Such contention woulcj. 
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place him in the position of having the uncertainty 
whether or not to seek judicial review, with attend¬ 
ant expenses, of every letter which he might re¬ 
ceive from the deputy commissioner relating to his 
case. Moreover, in the instant case in view of the 


developments subsequent to the hearing on May 
11, 1933, substantial injustice would result to the 
employee should the letter be regarded as a com¬ 
pensation order. 

Section 923 (a) of the compensation law pro¬ 
vides in part that the deputy commissioner shall 
“conduct such hearing in such manner as to best 
ascertain the rights of the parties/' In order to* 
ascertain the rights of the parties in the instant 
case and to do substantial justice to the employee, 
the deputy commissioner of necessity heard fur¬ 
ther testimony relative to the injury and disability 
subsequent to the hearing on May 11, 1933, which 
was not adjourned sine die, and the appellees sub¬ 
mit that under the circumstances in this case the 
deputy commissioner was not precluded from doing 
so by reason of the informal letter of May 11, 1933. 

Section 922 of the Act quoted in the appellant’s 
brief has no relation with respect to the present 
inquiry for the reason that there was no compensa¬ 
tion order filed in this case prior to December 27, 
1933, the date upon which the only “compensation 
order" was filed, and therefore there was nothing 
to modify. 

The following compensation cases appear to be 
in point: 
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'Where the New York Industrial Commission* 
after an appeal from an award, reconsidered, of 
its own motion, the evidence as to the claimjant’s 
disability, without vacating the award, granting 
a rehearing, or receiving evidence, and concluded 
that the award was valid, and stated “Closed on 
previous award”, such statement was noi an 
“award” or even a “decision”, within the meaning 
of section 23 of the New York workmen’s comjpen- 
sation law (upon which the Longshoremen’sj Act 
was largely adopted) and was not appealable; 
Kraemer v. Mergentkaler Linotype Company J 189 
N. Y r . Sup]). 193. | 

A notice sent bv the New Y T ork Industrial Qom- 

*■ i 

mission, to a self-insurer under the New York 

i 

workmen's compensation law, requiring that! the 
present value of an award of weekly compensa¬ 
tion be paid into a special fund, pursuant tjo a 
general resolution by the Commission, was notj an 
aieard or decision of the Commission within the 
meaning of the New York workmen’s compensa¬ 
tion law; Spcrduto v. New York Interborough foy. 
Co., 123 N. E. 207 (New York Court of Appeals, 
1919). j 

The court will dismiss an appeal from an intjer- 
loeutory decision that simply reopens a case I to 
permit the submission of further testimony and 

i 

does not make, deny, change, or end an awa^d ; 
Sparone v. General Electric Co., 203 N. Y. A]bp. 
Div. 273. ! 
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Irregularities or errors in mere matters of pro¬ 
cedure do not affect the jurisdiction of the Indus¬ 
trial Commission to make awards, and are not 
grounds upon which the reviewing court may va¬ 
cate awards; Maryland Casualty Co. v. Industrial 
Accident Commission, 173 Pac. 993 (Cal. 1918). 

With reference to the second question of law, 
it is well established in the District of Columbia 
that the findings of fact made by the deputy com¬ 
missioner under the local compensation law, where 
supported by evidence, are to be regarded as final 
and conclusive. 

The following cases are cited as settling the law 
in this jurisdiction: Yoclil v. Indemnity Insurance 
Company of North America, 53 S. C. R. 380, 288 

U. S. 162, decided Februarv 6, 1933; New Amster- 

• 

dam Casualty Company v. Hoage, deputy com¬ 
missioner, 62 Fed. (2d) 468, certiorari denied 
Februarv 20, 1933, 53 S. C. R. 400, 288 U. S. 608: 
Hoage, deputy commissioner, v. Employers' Lia¬ 
bility Assurance Corporation, Ltd., 64 Fed. (2d) 
715, certiorari denied October 9, 1933. 54 S. C. R. 
54; Pole ell v. Hoage, deputy commissioner , 57 Fed. 
(2d) 766, decided March 21, 1932: Crowell, deputy 
commissioner, v. Benson, 285 U. S. 22, 52 S. C. R. 
285, decided February 23, 1932; Jules C. L'Hote 
v. Crowell, deputy commissioner, 52 S. C. R. 499, 
286 U. S. 528, decided April 25, 1932. 
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CONCLUSION 


It is to be noted that counsel for the respective 

I 

parties to this appeal stipulated (K. 39) tojomit 
from the record filed in this Court the transcripts 

of testimony taken at the three hearings help be- 

! 

tore the Deputy Commissioner and made* pa|rt of 
the bill of complaint below, inasmuch as tlui* bill 
set forth the substance thereof. However, the bill 
( K. 1(>—17) attributes a remark to the Deputy Com¬ 
missioner at the conclusion of the second liealring 
(June 23, 1933) which is concededlv not in thh re- 
])orts of the proceedings. Some reliance is placed 
by appellants in their brief upon such alleged state¬ 
ment, for at page three thereof, it is stated as 
follows: I 

In response to a request for a ruling on 
appellants'' said motion, the Deputy Coimjnis- 
sioner said: “You are right in your motion 
that mv letter of )lav 11, 1933, was! an 
award/’ 

This is probably the first case in this jurisdic¬ 
tion where the proceedings before the Deputy Com¬ 
missioner. as disclosed by typewritten transcripts, 
annexed to the bill of complaint or made a j^rt 
of the record by stipulation, have been supple¬ 
mented by averments in the bill of complaint | of 
other things allegedly occurring at the hearing liut 
not appearing in the transcripts. | 









It is clear, of course, that counsels' stipulation 
does not embrace the alleged statement of the ap¬ 
pellee Hoage. The question arises, however, as 
to whether the general rule, that a motion to dis¬ 
miss admits as true all averments of fact in a bill 
of complaint, is applicable to an injunction suit 
brought under Section 921 of the compensation law 
for a statutory judicial review of an order of the 
Deputy Commissioner. We submit that it is not 
for the reason that the only safe rule to follow 
is one which limits the Court's consideration to 
the certified transcript of the proceedings before 
the Deputy Commissioner; otherwise, endless con¬ 
troversies would ensue as to matters and things 
which allegedly occurred de hors the record. Such 
a rule will permit the continued expeditious and 
final disposition of these cases upon motions to 
dismiss. Any other procedure, should defendants 
desire to deny such supplemental statements, would 
entail the filing of answers, with the consequent 
delays and complications. 

The proposition herein maintained by the appel¬ 
lees is not a harsh one, as parties to a compensation 
hearing certainly could arrange to have everything 
that occurred there incorporated in the transcript. 
The opportunity was even afforded these appellants 
to have the transcript of the subsequent hearing 
(November 29, 1933) reflect the incident alleged in 
the bill of complaint. 


Iii any event, the alleged statement in question 
should he ignored, as it becomes immaterial jin the 
light of the explanation made by the Deputy Com¬ 
missioner in his order of December 7, 1933 (R. 
29-30), concerning his letter of May 11,1933.| 

In this case the appellants have not contended 
that Mr. Erickson is a malingerer. In fact,j there 

i 

is no evidence indicating that his conduct was 
other than entirely cooperative. He underwent 
two very painful spinal punctures in an effort to 
relieve his disability and has been wearing as back 
brace since March 1933. Before his injury, as 
shown by the testimony, he was a strong, lable- 
bodied man, and had been hired to do very heavy 
timber work and to carrv heavy tanks weighing 
150 to 200 pounds. Since the accident he has been 
continually disabled. The appellants appear to 
be seeking to avoid the payment of compensation 
in this meritorious case by a most meticulous tlecli- 

I 

nieality wholly at variance with the principle^ of 

liberal construction and the resolving of doubtjs in 

• • * 1 
favor of the injured beneficiary, usually the weaker 

party in such a controversy. • j 

Section 920 of the compensation law provides 
that it shall be presumed “in the absence of sub¬ 
stantial evidence to the contrary—(a) That !the 
claim comes within the provisions of this Aclt.” 
This places the burden upon the employer and 
insurance carrier to prove by substantial evidence 
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that the claim does not come within the purview 
of the Act, where the claimant has made out a 
prima facie case. This burden the appellants have 
failed to carry. 

For the foregoing reasons it is respectfully sub¬ 
mitted that the decree of the lower court should 
be affirmed. 
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